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CURRENT TOPICS 


Agency Charges 

REPRESENTATIVES of forty-three London agency firms at a 
meeting on 26th July, 1949, passed a resolution to the effect 
that the firms so represented should notify their professional 
clients “‘ at the first practicable opportunity that (subject to 
any special terms to be agreed in special cases) they will, from 
12th October, 1949, generally charge and account for their 
services to professional clients ’’ on a basis which ‘* includes 
an agency allowance to the professional client not exceeding 
334 per cent., and a reasonable, as opposed to a nominal, 
charge for agency letters.’’ The October issue of the Law 
Soctety’s Gazelte reports this without comment, except 
to recall the findings of the sub-committee of the Council of 
The Law Society which were not accepted when placed before 
the Associated Provincial Law Societies in February, 1949. 
Another agency point of no little importance which is dealt 
with in the October issue relates to the practice which grew 
up during the war owing to shortage of accommodation and 
staffs for one firm of London solicitors to act for another in 
High Court litigation. Officials at the Central Office have 
taken objection to the issuing of writs so endorsed, and the 
Council discussed the question with the Senior Practice Master 
and with the Lord Chancellor’s Department. As a result of 
these discussions it has been agreed that there is no legal 
objection provided that the lay client is not charged an 
agency fee, which could not be allowed on taxation without 
an alteration of the rules. Officials at the Central Office have 
been instructed to raise no objections in future to solicitors 
so acting. 

Forged Will: Solicitor’s Duty 


A LEADING counsel’s opinion obtained by the Council of 
The Law Society and summarised in the October issue of the 
Law Society's Gazette states that where a solicitor instructed 
to prove a will in solemn form becomes satisfied beyond alli 
reasonable doubt that the will has been forged by his client, 
the solicitor should insist on being released from his retainer. 
He would not be in breach of his duty to his client should he 
disclose to the court the evidence which satisfied him that the 
will was forged. If he continued to act, the opinion stated, 
after having learned that the will was forged, he would be 
guilty of a criminal conspiracy, and probably of suborning 
perjury and of aiding and abetting in the uttering of a false 
document. It would be no answer that he acted on counsel’s 
advice, 
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The Magistrates’ Association 


THE 29th Annual Report of the Magistrates’ Association 
reports that during 1948-49 the membership of the Association 
has been maintained. Seven hundred and sixteen magistrates 
were enrolled as individual members, thirty-one magistrates 
paid the composition fee for life membership, and two benches 
joined as bench members. Membership on 30th June, 1949, 
numbered 7,078, comprising 333 life members and 6,745 
annual subscribers. The educational activities of the Associa 
tion included the holding of two week-end schools, one at 
Durham in September, 1948, and another at Ashridge in 
June, 1948, and the enrolment of 667 members for the 
correspondence study course, which started in November, 
1948. Pursuant to a recommendation by the Royal Commis- 
sion on Justices of the Peace that all new magistrates should 
receive some preliminary training before adjudicating, the 
council of the Association has prepared a model scheme of 
training to help equip new magistrates fortheir work. A draft 
scheme has also been prepared for the training of juvenile 
court magistrates. After discussion of the matter with the 
Lord Chancellor, it has now been officially stated that the 
power to remove from the Commission would not be used in 
any arbitrary way, but that the discretion must lie entirely 
with the Lord Chancellor. 


Affiliation and Maintenance Orders 

Two matters of considerable importance to solicitors 
practising in the magistrates’ courts have been raised with the 
Home Office by the Magistrates’ Association, according to 
the report above referred to. The council sent the following 
resolution to the Home Office: ‘ That the council of this 
Association desires to call the attention of the Home Secretary 
to the fact that in its opinion the procedure laid down in 
17B and 17c of the Defence (Administration of Justice) 
Regulations, 1940/44 is not working satisfactorily and is in 
danger of breaking down. In the opinion of this council 
the ‘ foreign court ' cannot satisfactorily enforce a maintenance 
order made in another court unless it is also charged with the 
duty of collecting payments ; if this be done, the * foreign 
court ’ will always know the exact state of the account when 
ever the defendant appears and this knowledge is essential to 
the proper working of the scheme envisaged by the regulations 
in question. This council therefore submits that the ls 
should be amended so as to place upon the ‘ foreign cov 
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652 THE 
the duty of collecting the amounts ordered to be paid.”” The 
Home Secretary has replied that he doubts whether an 
amendment such as the council suggested is necessary. 
It appears to him that authority to order that payments shall 
be made to the collecting officer of the “‘ foreign court ’’ is 
already provided by s. 5 (c) of the Summary Jurisdiction 
(Married Women) Act, 1895, which empowers the original 
court to make an order for payment “to the applicant 
personally, or for her use, to any officer of the court or third 
person on her behalf ...’’ The council's attention has been 
drawn to the difficulties which exist in interpreting the law 
dealing with applications made to the summary courts for 
variation or discharge of maintenance orders following upon 
divorce proceedings, and has asked the Lord Chancellor to 
discuss with H.M. judges the framing of a set of rules as to 
the powers of magistrates’ courts in regard to the making of 
maintenance, separation and custody orders after proceedings 
have been instituted in the divorce court. 


Reporting to Tattersalls 

FoR many years, at least since the decision in Hyams v. 
Stuart-King, the decisions of such organisations as Tattersall’s 
Committee had behind them the indirect sanction of the 
courts, in that a promise to pay betting losses had been good 
consideration for a promise not to report a default to the 
committee. This has been altered since the House of Lords 
decision in Hill v. Hill (1949), 93 So. J. 587, but solicitors who 
act for bookmakers or punters appreciate that the sanction 
of a report to such a committee or an order by such a com- 
mittee is still strong enough to warrant resort to them. 
Lorp WILLOUGHBY DE BROKE, chairman of Tattersall’s 
Committee, in a written memorandum of evidence submitted 
on 10th October, 1949, to the Royal Commission on Lotteries, 
Betting and Gaming, stated that the committee had deter- 
mined betting disputes and claims for the past 150 years, and 
last year it heard 667 cases. Many betting debts were settled 
solely because of the warning off of the respondent or of the 
director of the respondent limited company, or the fear of 
such warning off. About 50 per cent. of the clarms heard by 
the committee were in respect of debts made off the racecourse. 
He said that Tattersall’s Committee was satisfied with the 
present position in regard to gambling debts and he personally 
did not consider that gambling debts should be recoverable 
by law. 
Central Land Board: Information on Minerals Claims 

UNDER 3$.1. 1949 No. 1176, the time-limit is 31st December, 
1949, for making claims under Pt. VI of the Town and Country 
Planning Act, 1947, in respect of minerals in which on 
Ist July, 1948, a mineral undertaker had an interest or was 
entitled to acquire an interest by virtue of a contract subsisting 
on that date. These minerals are subject to the “ three-year 
moratorium " (see reg. 4+ of S.1. 1948 No. 1521) and the 
following information is given by the Central Land Board for 
the guidance of claimants: (1) The development value for the 
purpose of the claim is to be calculated as if operations carried 
out during the moratorium period (1st July, 1948, to 30th June, 
1951) had been carried out before Ist July, 1948. It is not to 
be assumed, however, that any other operations would have 
been advanced thereby and in all other respects the value is 
to be calculated in accordance with Pt. VI of the Act. 
(2) Claimants answering questions 27 and 28 of Form 5.1 
should therefore make an estimate of the development value 
on the basis that (a) the minerals which they es/zmate will be 
extracted during the moratorium period had been extracted 
before the Ist July, 1948, and () the interest in the minerals 
which they estimate wili remain unworked at the end of the 
moratorium period is to be valued by reference to prices 
current immediately before the 7th January, 1947, and on the 
assumption that the working of these minerals will be deferred 
until after the 30th June, 1951. (3) Before the end of the 
moratorium period the mineral valuer will negotiate with the 
claimant on this basis and reach agreement wherever possible. 
If the claimant consents, the Board will then tormally 
determine the development value at the agreed figure. In 
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other cases the agreement will be provisional and the claimant 
will be asked after the 30th June, 1951, to state the amount 
actually extracted during the moratorium period. The figure 
provisionally agreed will then be either confirmed or adjusted 
after reference to the claimant, and a formal determination 
issued at that stage. 
Building Societies Assets 

Tue highest figure ever recorded for the aggregate assets 
of the building societies is stated in the Building Societies 
Year Book for 1949 to have been reached in 1948, The figure 
was £1,037,894,000 and the rise was the largest reported in 
any year—{/83,419,000. Building society membership 
increased by 53,000 during the year to a total of over 
4,196,000, while borrowers rose by 23,000 and investors by 
42,386. Total savings invested with societies at the end of 
the year exceeded £960,000,000 ; the average account for 
investors was £341. The seller’s market in houses is 
likely to remain for years to come, and the position of building 
societies should go from strength to strength with the gradual 
improvement of our economic position. 


Civil Judicial Statistics for 1948 

Tue Civil Judicial Statistics for the year 1948, which have 
just been published, show that the number of appeals to the 
House of Lords during the year was 36 as compared with 53 
in the year 1947. Appeals set down in the Court of Appeal 
of the Supreme Court numbered 691, an increase of 36 as 
compared with 1947. Of this number 248 were appeals from 
county courts. The total of appeals and special cases entered 
or filed in the High Court from inferior courts was 535, a 
decrease of 165. The total proceedings in the three divisions 
of the High Court showed an increase of 10 per cent. as 
compared with the preceding year, from 119,099 to 130,776. 
The proceedings in the Chancery Division increased by 1,880 
to 8,008. In the King’s Bench there was an increase of 20,499 
to 84,034, and in Probate, Divorce and Admiralty a decrease 
of 10,702 to 38,074. The number of matrimonial petitions 
filed during the year 1948 was 38,157, a decrease of 10,615 as 
compared with the preceding year. The number of petitions 
filed during the year for dissolution of marriage included 
13,752 petitions for desertion, 2,791 petitions for cruelty, 
384 petitions for lunacy and 100 petitions for presumed 
decease. Application for leave to present a petition for 
divorce within three years of the date of the marriage was 
made in 154 cases and in 101 cases the petition was allowed. 
The total number of decrees nisi for dissolution of marriage 
was 40,704 ; 21,610 being on husbands’ petitions and 19,154 
on wives’ petitions. The scheme which was introduced in 
January, 1947, to enable matrimonial causes to be heard by 
special commissioners at certain provincial towns was 
continued during the year 1948. The number of causes heard 
at these towns under this scheme during the year 1948 was 
25,029, of which 23,825 were undefended. As a result only 
254 causes were tried at assizes as compared with 19,565 in 
the year 1946. The total number of matrimonial causes tried 
outside London during the year 1948 was therefore 25,283. 
The number heard in London was 16,727. The total number 
of poor persons proceedings decreased by 1,647 to 9,609. 
Matrimonial causes formed 98 per cent. of the total, decreasing 
by 1,589 to 9,403. Poor persons were successful in 98 per cent. 
of the causes tried to which they were parties. The number 
of proceedings commenced in county courts showed an 
increase of 21 per cent. from 337,130 to 409,222. Of the 
actions for trial 42 per cent. (185,817) were determined without 
hearing or in defendant’s absence. Of the actions determined 
on hearing 90 per cent. were determined before a judge and 
the remaining 10 per cent. before a registrar ; 61,270 judgment 
summonses were issued, of which 39,015 were heard ; 23,045 
orders of commitment were issued, but only 349 debtors were 
imprisoned ; 122,515 executions against goods were issued. 
There were 10,186 hire-purchase actions for recovery of 
possession, 3,866 plaints for amounts above £100, 19,766 
workmen's compensation memoranda registered and 850 
receiving orders made in bankruptcy. 
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PROOF OF POSTING 


PARTIES to an action in the civil courts and the prosecution 
in the criminal courts are often faced with a denial that 
a vital letter has been received by the party to whom it was 
sent. In addition, s. 26 of the Interpretation Act, 1889, 
provides that where any statute passed after that Act 
authorises service of documents by post, service will be 
deemed to have been effected on proof that such document 
has been correctly addressed, prepaid and posted. Evidence 
of such posting gives rise to a presumption juris et de jure 
(Lee v. Thomas, Divisional Court, 12th December, 1946, 
unreported but mentioned in R. v. Secretary of State for War, 
ex parte Martyn (1949), 93 Sor. J. 59. It is, therefore, 
essential that strict proof of posting should be required and 
given. Furthermore, there should be no difference in the 
standard of evidence required to prove posting, whether the 
court be dealing with a civil or criminal matter, under the 
common law or statute. 

The standard method of proof is the evidence of the person 
who wrote and signed the letter; the person who enclosed that 
particular letter in a stamped addressed envelope and entered 
details in the posting book; and, finally, the person who 
delivered the letter into the custody of the Postmaster- 
General by inserting it into an official posting box or handing 
it to an authorised agent of the Postmaster-General. It has 
been long established that not all postmen have the authority 
to accept letters (Re London & Northern Bank [1900] 1 Ch. 220). 
Unfortunately, office clerks frequently change employers and 
cannot always be traced. It is, therefore, often difficult to 
produce evidence of the last two links in the chain and other 
methods of proof have to be resorted to. One of the greatest 
difficulties is to prove the posting of a particular letter and 
it is in this connection that the doctrine of omnia praesumuntur 
rite et solenniter esse acta is invoked. The main purpose of 
this article is to review the cases in an endeavour to find 
how far one is now required to prove a general course of 
business in order to raise the presumption that the letter in 
question has been properly posted. 

Directly in point and the last word said on this subject is 
an opinion delivered to the House of Lords by Lord Maugham 
in A/S Rendall v. Arcos, Ltd. (1937), 53 T.L.R. 960, in the 
course of which he said :-— 

““. . . It may be worth noting that modern business is 
conducted on the faith of a strong probability that the 
general course of business, and the usual practice in its 
conduct, will be followed. The principle that there is a 
presumption of fact to the same effect is one which is 
constantly applied in our law of evidence. The commonest 
illustration is that connected with the posting of letters, 
but many illustrations could be given to show that the 
principle is not confined to official acts and is often applied 
in other cases. Lucas v. Novosilieski (1 Esp. 296) and 
Hetherington v. Kemp (4 Camp. 193) are early instances . . 
The last-mentioned case, decided by Lord Ellenborough, 

C.J., in 1815, is still quoted by the text-books on evidence as 
the leading authority for the required proof of system of 
posting. There, the plaintiff proved that he wrote a letter to 
the defendant; that the letter was put down on a table, where, 
according to the usage of his counting-house, letters for the 
post were always deposited, and that a porter always carried 
them from thence to the post office. The porter was not 
called and it was contended for the plaintiff that this was 
good prima facie evidence of posting. The Chief Justice 
said :— 

“You must go farther. Some evidence must be given 
that the letter was taken from the table in the counting- 
house and put into the post office. Had you called the 
porter, and he had said that, although he had no recollection 
of the letter in question, he invariably carried to the post 
office all the letters found upon the table, this might have 
done: but I cannot hold this general evidence of the 
course of business in the plaintiff’s counting-house to be 
sufficient.” 


This principle has been approved on a number of occasions. 
In Hawkes and Others v. Salter (1828), 4 Bing. 715, evidence 
was given by one clerk that a letter had been posted but he 
had no recollection whether it was put in by himself or 
another clerk. The court held that this was insufficient 
evidence of posting. 

Hetherington v. Kemp was specifically approved by 
Lord Denman, C.J., in Skilbeck and Another v. Garbett (1845), 
7 Q.B. 846, where posting was proved by a solicitor’s managing 
clerk, who stated that he always made up the letters, placed 
them in a box in the room where he sat and the postman 
invariably called every day and collected the letters from 
that box. 

In Ireland v. Stiff (1858), . & F. 340, a letter could not 
be put in evidence by one = nie because the clerk whose 
business it was to take the letters to the post had not been 
called. Again, in the same year, a witness giving evidence 
of the posting of a letter said his practice was to give letters 
to a clerk to post, and Willes, J., said: ‘‘ The clerk should 
be called”’ (Bruff v. Great Northern Railway Co. (1858), 
1 F. & F. 344). 

The case of Futcher v. Hinder, also decided in 1858 and 
reported at 1 F. & F. 357, showed that evidence of the course 
of business is only receivable when it has reference to a series 
of acts, the rule as to such evidence being not otherwise 
applicable. In that case direct evidence of actual posting 
was given. Receipt of the letter was denied, whereupon 
a person from the post office proved that, by the course of 
business, if it did not find the defendant, the letter would 
have been returned to the sender. The letter was not so 
returned and secondary evidence of the contents of the letter 
was admitted. 

The requisite evidence of general conduct to give rise to 
a presumption of posting again received attention in 1874. 


Kelly, C.B., delivering judgment in the Court of Exchequer in 
Copin v. Adamson (1874), 31 L.T. 242, at p. 256, dealt with 


the evidence of a person who said he had delivered letters to 
a clerk to put in the post, that the clerk had put them in the 
post as registered letters and had brought back to him what 
in substance and effect was a receipt by the post office for 
these registered letters. Whilst discarding this part of the 
case as immaterial to the issue, Kelly, C.B., said :— 
me . I should not hesitate to say that it is a question 
open to a great deal of doubt, whether or not sufficient 
evidence of the posting of the plaintjff's letters to the 
defendant was given. In this country . if a letter is 
posted which has been delivered to a clerk to post, and that 
clerk is not called, it would not be enough for the master 
to swear that this clerk assured him that he had posted it. 

It might be said, it is the course of the office that he should 

post it. Indeed, I think it would be extremely doubtful 

whether the production of a receipt from the post office 
would be sufficient legal evidence of the letter having 
been posted...” 

In Trotter v. Maclean (1879), 13 Ch. D. 574, at p. 580, 
a copy of a letter was admitted after a witness produced it and 
said that, though he did not remember posting the letter, 
he had no doubt that he would have done so in the ordinary 
course of business, Fry, J., commenting that the evidence of 
posting was weak. 

The value of entries in the postage book was dealt with in 
Rowlands v. De Vecchi (1882), 1 C. & E. 10. In that case, 
the boy whose duty it was to post the letter was dead. It was 
his duty in the ordinary course of business to make an entry 
of all letters for postage by him on each day. It was sought 
to prove posting by the entry in this book, but Day, J., 
ruled that, as the postage book only contained entries of 
letters to be posted and not after postage, it did not assist the 
plaintiff. A witness then proved that the disputed letter, 
with two or three others, was given to the deceased boy to post, 
that the deceased and witness left the office together and that 
all these letters were then in the deceased’s hand to take to 
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654 THE 
the post. It was further proved that no complaints had 
been received of any of the other letters having miscarried. 
The learned judge ruled that this was merely evidence of 
possession of a letter for the purpose of posting, but not 
sufficient proof of posting itself. 

Hetherington v. Kemp, supra, does not appear to have 
been cited in Rowlands v. De Veccht, but the principle laid 
down in the former case was clearly affirmed in the latter. 

The rule as to the standard of evidence required having stood 
the test for at least seventy years, the words of Channel, J., 
delivering the judgment of the Divisional Court (two judges) 
in Percy Supper Club v. Whyte (1899), 106 L.T. News. 308, make 
strange reading. The evidence given in that case was that 
the letter, receipt of which was denied by the defendant, 
had been placed by the plaintiff in the basket, which, in the 
ordinary course of business, would be cleared for the post by 
the office boy, who had entered the letter in the posting book 
kept for that purpose. The plaintiff admitted that the boy 
had left his service some time back and that he did not know 
what had become of him. It appears that Hetherington v. 
Kemp ; Ireland v. Stiff ; Trotter v. MacLean and Rowlands v. 
De Vecchi were cited in argument. In spite of the fact that 
these are all cases upholding the rule that, if it is sought to 
prove posting by producing evidence of the general course of 
business, the general course of business must be strictly 
proved, including evidence of the person who carries the 
letters from despatch room or table into the custody of the 
post office, Channel, J., in giving judgment, said :— 

“ The defendant avers that he never received this letter. 
The plaintiff swore that he handed it to the office boy to 
post, but what became of it after that ‘God knows.’ The 
office boy was not called, and the defendant, on the 
authorities referred to, contends that the evidence is not 
sufficient to support a prima facie presumption that the 
letter was posted in due course. It is a curious fact that, 
while the law of evidence on this point has never been 
altered, evidence wholly insufficient to support a prima facie 
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case fifty years ago has again and again been held by the 
court to be sufficient, and no counsel would now, as formerly, 
successfully take a preliminary objection to any evidence 
offered of the posting of a letter merely because the person 
who, in the ordinary course of things, would have been the 
person who would have posted it was not able to be called 
by the other side. The practice on this point has entirely 
changed ... Happily we are able to decide this case 
on another ground.” 

It does appear from this judgment that Channel, J., was 
prepared, if it had been necessary, to overrule Hetherington 
v. Kemp ; but, in the light of the authorities set out above, 
he would not have been justified in so doing. The statement 
of the practice for the fifty years before 1899 cannot be correct 
in the face of Ireland v. Stiff; Bruff v. Great Northern Railway 
Co. ; Copin v. Adamson ; Trotter v. MacLean and Rowlands v. 
De Vecchi. 

The distinction between prima facie evidence of posting 
and conclusive evidence of posting as required by statutes 
governed by s. 26 of the Interpretation Act, 1889, still remains 
to be discussed. To prove posting “ beyond any reasonable 
doubt’’ by proving system, each stage in the normal 
course of business must be proved by the person 
engaged in that stage. Generally speaking, it is only in 
civil matters that the burden of proof can be moved; in 
criminal matters the prosecution always carries the burden 
and can be required to prove the case without assistance 
from the accused. Even though one considers this matter 
in the light of the words of Lord Ellenborough in Pritt v. 
Fairclough (1812), 3 Camp. 305, viz.: ‘‘ The rules of evidence 
must expand according to the exigencies of society,’’ one is 
forced to the conclusion that the time is not yet ripe for the 
admission of proof of posting in the way envisaged by 
Channel, J. It would be stretching the rule relating to 
presumptions too far to say that because a system is proved 
in some stages, the remaining stages will as surely follow as 
the night follows the day. ram 


LIMITATION OF 'TIME IN PROCEEDINGS BEFORE 
MAGISTRATES—I 


In this article it is proposed to consider the position as to 
limitation of time in respect of civil and criminal proceedings 
before magistrates. 
Criminal proceedings 
It is necessary at the outset to fix in the mind that criminal 
offences (for the purposes of this article) fall into four 
categories : 
(1) Indictable offences which cannot be dealt with 
summarily, e.g., murder. 
(2) Indictable offences which can be dealt with summarily 
under s. 24 of the Criminal Justice Act, 1925, e.g., larceny. 
(3) Offences declared by statute or statutory instrument 
to be punishable either summarily or on indictment (here 


called ‘‘summary-indictable offences’’), e.g., dangerous 
driving and nearly all offences under the Defence 
Regulations. 


(4) Summary offences, e.g., careless driving. 

As to (1), proceedings for committal of an offender to 
assizes or sessions for an offence triable only on indictment 
may be brought at any length of time after the offence unless 
there is a statute limiting the time. Archbold (31st ed., 
p- 53) gives a list of indictable offences for which there is 
a limitation of time but the only one which is likely to concern 
the average practitioner and is not triable summarily is 
carnally knowing or attempting to know a girl between 
thirteen and sixteen years old. A prosecution for that offence 
may not be commenced more than twelve months after its 
commission. 

Subject to what is said below as to certain offences 
committed upon juveniles, there is likewise no time limit 
for offences which are not triable summarily when committed 


by an adult but are triable summarily when committed by 
a juvenile. 

Kenny’s “ Outlines of Criminal Law” (15th ed., p. 485) 
gives examples of offenders being tried many years after the 
offence. 

There must not, of course, be unreasonable delay in taking 
proceedings (see (1948), 112 J.P. News. 771, for some comments 
by a metropolitan magistrate on the delay in bringing a food 
prosecution). 

(2) Indictable offences triable summarily by virtue of 
s. 24 of the Criminal Justice Act, 1925, include larceny, 
certain offences of malicious damage, unlawful wounding, 
assault occasioning bodily harm, obtaining credit by fraud, 
false pretences, receiving, embezzlement, fraudulent conversion 
and some forgery offences (within certain monetary limits), 
indecent assault on persons under sixteen and attempted 
suicide. There is no English decided case to show that a 
prosecution for such an offence, when dealt with summarily, 
may be brought more than six months after its commission, 
but the proposition stated in Stone (81st ed., p. 65) that the 
six-month limitation does not apply to indictable offences 
dealt with summarily has been acted on for nearly seventy 
years. The Court of Appeal in Northern Ireland has held 
that there is no time limit for an indictable offence tried 
summarily (Crozier v. Montgomery {1945] N.I. 15; Journal 
of Criminal Law, April, 1946). 

Note, however— 

(a) a number of offences of larceny under the Larceny 
Act, 1861, e.g., stealing certain animals, stealing growing 
fruit, flowers, vegetables and trees, etc., are punishable 
on summary conviction only and are not indictable, so 
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that the six-month limitation applies to them (Larceny Act, 

1861, s. 120) ; 

(») a charge of wilful damage brought under s. 14 of 
the Criminal Justice Administration Act, 1914, and not 
under the Malicious Damage Act, 1861, is a summary 
offence to which the six-month limitation applies ; 

(c) by s. 14 (3) of the Children Act, 1933, a person shall 
not be summarily convicted of an offence specified in 
Sched. I to the Act unless it was wholly or partly committed 
within six months before the information was laid. The 
offences specified are, broadly speaking, offences of violence 
to juveniles or sexual offences in respect of juveniles. 
An adult or young person (i.e., one who has attained the 
age of fourteen but is under seventeen) charged with such 
an offence may be tried on indictment for it, however, 
with no time limit. If a child (i.e., for this purpose of 
ages eight to thirteen inclusive) is charged with such an 
offence upon another juvenile more than six months ago, 
the child cannot be tried for it, because a child cannot be 
committed for trial except when charged jointly with a 
person who is not a child or with homicide (Summary 
Jurisdiction Act, 1879, s. 10). 

(3) Offences specifically expressed to be triable either 
summarily or on indictment are to be found, ¢nter alia, in 
the Children Act, 1933, s. 1 (ill-treating children) ; the Betting 
and Lotteries Act, 1934, s. 30; the Road Traffic Act, 1930, 
s. 11 (dangerous driving); s. 15 (drunken driving); s. 28 
(taking motor vehicles), and Defence Regulations 55 (1p), 
55AB (3) and 92 (1). Under the latter regulations, offences 
of charging excessive prices and under the food and petrol 
rationing orders are punished. 

The procedure in respect of such offences is regulated by 
s. 28 of the Criminal Justice Act, 1948. When more than 
six months (or in the case of offences under the Defence 
Regulations, twelve months) have elapsed before information 
was laid for the offence, it is usual for the prosecution to 
apply for trial on indictment and no question of time limit, 
therefore, arises (save that there is a limit of three years for 
prosecutions on indictment under the Merchandise Marks 
Act). Section 28 (5) of the 1948 Act provides that nothing 
in the section shall be construed as authorising a court to 
deal summarily with any offence unless the proceedings 
were commenced within the period prescribed by s. 11 of the 
Summary Jurisdiction Act, 1848, or by any other applicable 
enactment. ‘‘ Summary-indictable’”’ offences may not be, 
therefore, tried summarily outside the time limit but, even 
where summary trial of such an offence has begun, the 
magistrates may switch to committal proceedings under 
s. 28 (6) before the prosecution’s case is concluded. After 
it is concluded, the time limit will be fatal to the prosecution 
on summary trial. 

(4) Summary offences include those punishable on summary 
conviction only (careless driving, offences against the Food 
and Drugs Act, byelaws, etc.) and also, it seems, those offences 
expressed to be punishable on summary conviction but for 
which the accused (and only the accused) may elect trial 
by jury as the punishment exceeds three months imprison- 
ment (Summary Jurisdiction Act, 1879, s. 17). Whether a 
defendant who elects for trial by jury, whereby the offence 
shall “as respects the person charged be deemed to be an 
indictable offence,” thus waives the benefit of the time limit 
has never been decided but consideration of the terms of 
s. 11 of the Summary Jurisdiction Act, 1848, makes it 
doubtful if the time limit can be waived. Examples of such 
offences are keeping betting or gaming houses or driving 
when disqualified. 

Proceedings for all summary offences must be brought 
within the time limit prescribed; it cannot be waived by 
consent of the parties (Paley on Summary Convictions, 
9th ed., p. 110). Section 11 of the Summary Jurisdiction 
Act, 1848, requires that the information or complaint be 
laid within six calendar months from the time when the 
matter of it arose, i.e., when the act or omission occurred, 
not when it or the identity of the offender was discovered 
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(Teall v. Teall [1938] 3 All E.R. 349; 82 Sor. J. 682) ; some 
exceptions to this rule are given later. 


Statutes varying the time laid down in s. 11 include the 
Roads Act, 1920, s. 13 (road fund licence offences —twelve 
months), and the Bankruptcy Act, 1914, s. 164. Contrast 
s. 18 of the Refreshments Houses Act, 1860 (refusing to admit 
constables), under which the information must be laid 
within seven days, and the other offences created by the same 
Act, which must be prosecuted within three months. The 
Customs Consolidation Act, 1876, s. 257, provides that 
informations for offences against the Customs Acts shall be 
brought within three years. Notwithstanding that the 
Summary Jurisdiction Act, 1879, s. 53, enacts that the 
Summary Jurisdiction Acts shall, despite any special provisions 
to the contrary contained in the statutes relating to the 
Customs, apply to all informations and other proceedings 
before magistrates under or by virtue of the said statutes, 
it would seem that the period for summary proceedings 
under the Customs Act is still three years, because s. 11 of 
the Summary Jurisdiction Act, 1848, imposes the six-month 
limit only where no other time is specially limited. Offences 
against the Defence and certain other regulations and orders, 
rules and byelaws made thereunder may be prosecuted 
summarily not later than twelve months from their commission 
(Defence Regulations, 1939, regs. 92 (1) and 93 (1); Wallace 
v. Clench {1947} 1 All E.R. 175); they may, if expressed 
to be punishable on indictment also, of course, be prosecuted 
at any time. 

By the Sale of Food (Weights and Measures) Act, 1926, 
s. 12 (6), the prosecution of a retailer (except for obstructing 
an inspector) shall not be instituted after the expiration of 
twenty-eight days from the time when the offence was 
committed. This provision applies to offences by retailers 
under the Weights and Measures Acts, 1878 to 1926 (Phillips 
v. Parnaby [1934] 2 K.B. 299), and not only under the Act 
of 1926. 

Some statutes have altered the rule laid down in Teall v- 
Teall, supra, that the information must be laid within six 
months of the act and not of its discovery. Section 7 (5) 
of the Road Traffic Act, 1930, provides that proceedings 
for the offence of driving while disqualified may be brought 
within a period which exceeds neither three months from its 
discovery nor twelve months from its commission. This 
provision applies to aiders and abettors (Homolka v. Osmond 
[1939] 1 All E.R. 154). Sections 35 (no insurance) and 
112 (forgery of, and false statements in relation to, licences) 
are in like terms. The Unemployment IfsSurance Act, 1935, 
s. 87, the Family Allowances Act, 1945, s. 18, the National 
Insurance Act, 1946, s. 53, the National Insurance (Industrial 
Injuries) Act, 1946, s. 68, and the National Assistance Act, 
1948, s. 52, provide that proceedings for the relevant offences 
may be begun within three months of their discovery or 
twelve months of their commission, whichever period last 
expires. The twelve-month limitation under s. 24 of the 
Pharmacy and Poisons Act, 1933, is likewise extended where 
the Secretary of State institutes the proceedings. See also 
s. 31 (3) of the National Service Act, 1948, and s. 15 (2) of 
the Legal Aid and Advice Act, 1949. 


Food offences 

By s. 80 of the Food and Drugs Act, 1938, where a sample 
has been procured under the Act, no prosecution in respect 
of the article sampled shall be commenced after the expiration 
of twenty-eight days from the time when the sample was 
procured (extendable to forty-two days on a magistrate’s 
certificate). The English courts have not considered the 
term (used here and in s. 12 (6) of the Sale of Food (Weights 
and Measures) Act, 1926) “‘ after the expiration of twenty-eight 
days.” In Horan v. Power (1916), 50 I.L.T. 64, the Irish 
High Court, considering a similar provision, held that the 
day on which the purchase took place should be excluded 
in computing the twenty-eight days. In Bell’s “Sale of 
Food and Drugs” (12th ed., p. 194) it is questioned whether 
that decision should be followed. 
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This time limit likewise applies to proceedings against 
persons charged by the prosecution as aiders and abettors 
(Gould v. Houghton {1921) 1 K.B. 509; 65 Sor. J. 344). 
The limit of twenty-eight days under s. 80 does not apply 
where the article is seized in bulk by a person not acting 
as a sampling officer, even though it is subsequently sampled 
(Leach v. United Dairies {1949} 1 All E.R. 1023; 93 Sor. J. 
303). Nor does it apply to a prosecution for giving a false 
warranty in respect of goods sold in bulk, from which a 
sample has subsequently been procured (Herman Jennings 
v. Slatcher |1942) 2 K.B. 115 ; 86 So. J.253). A prosecution 
for giving a false warranty under the Food and Drugs Act 
may be brought within twelve months (s, 80) as may prosecu- 
tions for offences under the Defence (Sale of Food) Regulations, 
1943 (MacDonald v. Sharpe (1947) 1 All E.R. 271). 

Where a third party is brought in as an additional defendant 
under s. 12 (5) of the Sale of Food (Weights and Measures) 
Act, 1926, s. 83 (1) of the Food and Drugs Act, 1938 (which 
applies to the Defence (Sale of Food) Regulations, 1943 
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and 1945), the Food Standards (General Provisions) Order, 
1944, art. 4 (1), or the Labelling of Food Order, 1946, art. 10 (1), 
or the manufacturer or wholesaler is prosecuted for an offence 
committed by a retailer, etc., under s. 83 (3), art. 4 (3) or 
art. 10 (3), such third party, manufacturer or wholesaler 
may not set up a time limit as a defence. The lapse even 
of years since he had anything to do with the food or article 
in question will not avail him provided that the proceedings 
have been begun within the time limit applicable to the original 
defendant or retailer (Concentrated Ioods, Ltd. v. Champ 
[1944] K.B. 342). The occupier or owner of a factory 
may likewise bring in the “ actual offender ”’ as an additional 
defendant under s. 137 (1) of the Factories Act, 1937, and it 
would seem that such defendant may not plead lapse of time. 
Where, however, proceedings are taken against the actual 
offender by the factory inspector without proceedings against 
the occupier under s. 137 (2), the principle of the Concentrated 
Foods case would not necessarily apply in view of the different 
wording of s. 137 (2). ct w. 


POSSESSION AND OVERCROWDED DWELLING-HOUSES 


It is somewhat ironical that Pt. IV of the Housing Act, 1936, 
which relates to the abatement of overcrowding, and which 
imposes penalties on landlords for causing or permitting 
overcrowding, should now be of interest to practitioners 
mainly because of the powers which it gives to local authorities 
to permit overcrowding and because of the loopholes which it 
gives to a tenant who would otherwise be guilty of the offence 
of “‘ overcrowding,’ and thus lose the protection of the Rent 
Acts. The shortage of housing accommodation, and its high 
price, if and when found, are providing a powerful incentive to 
some to engage in this form of “ crime,’’ and they are finding 
that the local authorities and indeed the Minister of Health 
are anxious to protect them from the consequences of their 
delinquencies. 

The general position as to what constitutes overcrowding 
was discussed broadly at 93 Sor. J. 66 and 93 SuL. J. 214, 
and on the latter occasion reference was made to a circular 
issued by the Minister of Health to local authorities, as a 
result of recent county court decisions giving landlords 
possession of overcrowded premises, which drew attention to 
certain defences and loopholes in the 1936 Act. The result 
has been a distinct stiffening and watchfulness on the part of 
local authorities towards landlords seeking to take advantage 
of the fact that s. 63 of the Act takes overcrowded dwelling- 
houses out of the protection of the Rent Acts so far as posses- 
sion goes (though the rents, of course, remain restricted), 
and it will be useful to notice some of the pitfalls in this branch 
of law which have not already been dealt with hereinbefore. 

Overcrowded premises are naturally subject to much heavier 
wear and tear than is normally the case, and a landlord may 
reasonably feel reluctant to authorise the carrying out of 
extensive repairs and decorations to a house which is going to 
remain overcrowded. If the damage is fairly substantial it 
may be useful for him to take proceedings on the basis of 
overcrowding and at the same time, in the alternative, take 
proceedings under para. () of Sched. I to the 1933 Rent Act, 
alleging that “‘ the condition of the dwelling-house has .. . 
deteriorated owing to acts of waste by or the neglect or 
default of the tenant [or any person residing or lodging with 
him or being his sub-tenant}.’’ In this connection it may be 
noted that the fact that the tenant has obtained a certificate 
from the sanitary inspector under s. 12 of the 1933 Act 
(authorising him to withhold permitted increases of rent on the 
ground of disrepair), or that the local authority has served a 
notice to execute works under s. 9 (1) of the Housing Act, 1936, 
on the landlord, is no bar to proceedings by the landlord 
against the tenant. It is for the judge to decide who is 
responsible for the deterioration, not who is responsible for 
putting the house back into repair. “‘ If [the judge} comes to 
the conclusion that it was the fault of the landlord, he may 
reasonably say he will refuse possession. If he comes to the 
conclusion that it was not the fault of the landlord and that 


the tenant has been a bad tenant, obviously it would be 
reasonable to give the landlord possession that he may not lose 
his rent any longer and that the house may be put into a good 
condition for somebody else ’’ (per Scott, L.J., Peach v. Lowe 
(1947| 1 All E.R. 441). 

Assuming that a landlord is only in a position to take 
proceedings for possession on the grounds of overcrowding, 
his gravest danger is that the local authority will issue to the 
tenant a licence to overcrowd under s. 61 of the Housing Act, 
1936. If such a licence is duly issued, further proceedings for 
possession on this ground are, of course, quite useless. Until 
a licence is issued, however, a landlord of a grossly overcrowded 
house may be tempted to go on in the hope that public 
opinion will restrain the local authority from issuing a licence. 
This may be so, but sight must not be lost of the possibility 
that the authority may provide alternative accommodation 
for some of the occupiers and issue a licence permitting 
reasonable overcrowding as to the remainder. A_ useful 
provision in s. 61 (4) compels local authorities to serve a copy 
of the licence on the landlord within seven days of its being 
issued, so that an opportunity is afforded of discontinuing 
the proceedings. Mishaps do occur, however, and copies 
of the licence are not always served, so that inquiries should 
be made of the local authority immediately before the hearing 
with a view to avoiding useless expense. 

A second danger to the proceedings lies in subs. (3) of s. 59 
of the Act. As children of one year do not count at all, and 
children under ten years of age count as half-units, obviously 
a house may have become overcrowded as a result of the 
children growing over these ages. The section provides that 
the overcrowding shall not constitute an offence if (1) the 
house would not otherwise be overcrowded ; (2) it becomes 
overcrowded as a result of what has come to be called 
“natural increase’’; (3) the occupier applies to the local 
authority for suitable alternative accommodation; and 
(4) so long as all the persons sleeping in the house are persons 
who were living there on the date the child attained one year 
or ten years, as the case may be, and “ thereafter continuously 
live there,’’ or are children of those persons born after the date 
referred to. The occupier loses this protection, however, 
if either (a) he is offered suitable alternative accommodation 
and refuses to accept it (presumably the alternative accommo- 
dation need not necessarily be accommodation offered by the 
local authority), or () if it becomes reasonably practicable for 
the occupier to remove someone not a member of his family 
and the occupier fails to require his removal. 

There are two points of interest in this last proviso. 
Firstly, all that is necessary, it would appear, is that the 
occupier should “ require’’ the stranger to go. He is not 
under an obligation to “ procure’’ his actual removal. 
Secondly, how are the words, “‘ not a member of the occupier’s 
family,” to be construed ? The primary meaning of the words, 
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it is submitted, covers only the occupier and his wife and their 
children. But Lumley’s Public Health (11th ed.), Vol. II, 
at p. 1671, states: “‘ Since the evident object of the section is 
to prevent the use of the section for the compulsory disruption 
of those who naturally desire to dwell together, the word must 
be interpreted as meaning the persons between whom that 
natural relation may properly be presumed to exist in the 
case under consideration.”’ In other words “ family ’’ means 
those who may naturally desire to dwell together. It is 
submitted that that definition does not advance matters 
very far. Some assistance may be obtained from the judicial 
interpretation of the phrase, “such member of the tenant’s 
family,’’ in s. 12 (1) of the 1920 Rent Act, which extends the 
term “ tenant ’’ to include a member of his family in certain 
circumstances. It has been held to include a brother and 
sister of the tenant (Price v. Gould (1930), 46 T.L.R. 411), 
a niece by blood (Thurlby v. Robinson (1945), 89 So. J. 520), 
and a nephew by marriage (Hastings v. Vinson (1943), 
“ Estates Gazette Digest,’’ 197). It would seem that a safe 
rule to adopt would be to regard the word as including all 
relatives whether by blood, marriage or adoption. 

A dwelling-house is defined in the Housing Act, 1936, 
s. 68, as “‘ any premises used as a separate dwelling by members 
of the working-class or of a type suitable for such use.”’ 
This is one of the few passages in the 1936 Act in which the 
expression ‘‘ working-class ’’ is not deleted by the Housing 
Act, 1949. It is worth noting that the premises need 
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THERE are two ways in which an absolute gift of shares may 
be completely constituted, namely, by the donor declaring 
himself to be a trustee of the shares for the donee, or by the 
donor transferring the shares to the donee or to some person 
or persons as trustee(s) for the donee. 

A declaration of trust by the donor may be made either 
where he is himself the registered holder or where the shares 
are held by nominees on his behalf. A declaration of trust in 
respect of shares need not be evidenced by writing (except 
possibly in the few and rare cases of shares which are by 
statute to be regarded as real property, e.g., shares in Leeds 
Cloth Co., in which case the gift must presumably be evidenced 
by writing signed by the donor, in view of s. 53 of the Law of 
Property Act, 1925, which replaced ss. 7 and 8 of the Statute 
of Frauds), and such declaration may be by word of mouth 
or may be inferred from conduct (see Benbow v. Townsend 
(1833), 1 My. & K. 506). The declaration need not be in 
formal words, and, indeed, words are not necessary, but the 
donor must make it clear that he intends to hold the shares 
as trustee for the donee. 

Where a gift of shares has been effected by declaration of 
trust the date of the gift is clearly the date of the declaration, 
but it is by no means so simple to ascertain the date on which 
the gift takes effect in a case where the gift is by way of 
transfer. It is, of course, often important in the case of a gift 
by transfer to ascertain the date upon which the gift became 
effective, since estate duty might be payable if the gift had 
not become effective until five years or less before the date of 
death of the donor. The point is of equal importance if the 
transfer had not been registered before the death of the 
donor, since in such a case it would be necessary to ascertain 
whether or not there had been a valid gift inter vivos. 

The general rule of equity is that, if the doner attempts to 
constitute a gift by a transfer or conveyance to the donee or 
to trustees for the donee and the transfer or conveyance does 
not contain in addition a declaration of trust, the gift is not 
completely constituted so long as any act remains to be done 
by the donor to divest himself of his legal interest. Thus, 
where a shareholder endorsed on a share certificate a memo- 
randum to the effect that he assigned the shares to his 
daughter, it was held that the gift failed since the donor had 
not carried out the formalities necessary to transfer the shares 
to his daughter, and the memorandum (being a purported 


THE SOLICITORS’ 


JOURNAL (Vol. 93] 657 


only be used as a separate dwelling-house ; they need not, 
as required under the Rent Acts, be let as a separate 
dwelling-house. 

A house is overcrowded under the statutory definition if 
either the persons sleeping there exceed the statutory per- 
mitted number as set out in Sched. V to the Act, or if the 
number of persons sleeping there is such that any two of 
those persons, being over ten years of age and of different 
sexes, and not being persons living together as husband and 
wife, must sleep in the same room. It would appear, therefore, 
that even a daughter of eleven years of age may not sleep in 
the same room as her mother and father. It is important to 
note the word “ must,’’ however, for the section might be 
interpreted therefrom as meaning that by no possible different 
arrangement of beds can the prohibited state of affairs be 
avoided. If it can be avoided, then it might not be an offence 
that the forbidden situation does in fact exist. It might be 
possible by organising a “ shift’’ system to so organise the 
sleeping arrangements that an offence is not committed, but 
it is submitted that this, being contrary to the policy of the 
Act, would not be a good defence. 

Finally, it may be noted that in calculating the permitted 
number of persons according to Sched. V, no account at all 
is to be taken of any room (a) of less than 50 sq. ft. floor 
area, or (b) which is not in the district ordinarily used as a 
living-room (or bedroom), e.g., kitchen, scullery. 

G. H.C. V. 


GIFTS OF SHARES 


assignment) could not be regarded as a declaration of trust 
(Antrobus v. Smith (1806), 12 Ves. Jun. 39). 

It follows that in the case of a gift of shares by transfer it 
is not necessarily sufficient for the donor merely to execute 
and deliver to the donee a proper transfer accompanied by 
the relative share certificates. Re Fry {1946} Ch. 312 
makes it quite clear that this is so and that the general rule 
of equity mentioned above is fully applicable to a gift of 
shares. In the case quoted the donor (a non-resident) had 
not obtained a licence from the Treasury under reg. 3A (as 
amended) of the Defence (Finance) Regulations, 1939, under 
which the transfer of securities or any interest in securities by 
a non-resident was prohibited unless permission of the 
Treasury had been obtained. 

As a matter of company law the title of a transferee is not 
perfected until either the transfer is registered (Société 
Générale v. Walker (1886), 11 App. Cas. 20) or the transferee 
has acquired a present absolute and unconditional right to 
have the transfer registered (Moore v. North Western Bank 
{1891} 2 Ch. 599), ie., nothing more than some _ purely 
ministerial act remains to be done by the company which, as 
between the company and the transferee, the company could 
not have refused to do forthwith. The general rule of equity 
referred to above is based upon and dovetails with the rule 
that there is no equity to perfect an imperfect gift, but it does 
not follow that the date upon which a gift by transfer takes 
effect is that upon which the title of the transferee is perfected. 
In the case of Re Rose {1949} Ch. 78, it was held that 
the effective date is the first date upon which nothing remains 
to be done by the donor to divest himself of the legal estate, 
and in that case such date was an earlier date than that on 
which the title of the donee was perfected. Provided that 
the title of the donee can be perfected without further action 
by the donor, delay in perfecting title will not alter the 
effective date of the gift. 

It remains then to consider at what stage it can be said 
that nothing remains to be done by the donor to divest 
himself of the legal estate. In order to ascertain this it is 
necessary to consider the provisions of (a) statute (e.g., the 
Companies Act and the Exchange Control Act), and (b) the 
articles of association or other internal regulations of the 
company concerned so as to see what requires to be done by 
the donor to transfer his shares. In the normal way the 
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donor would have to (i) complete and deliver a proper transfer, 
(ii) hand over the share certificates or get the transfer certified 
by the company, (iii) obtain the appropriate Exchange Control 
declaration or licence, and (iv) carry out any special formalities 
prescribed by the articles of association or put the donee in a 
position to do so without further action by the donor. In the 
case of a public company there are usually no special 
formalities of any concern so far as fully paid shares are 
concerned, but in the case of a private company there are 
often stringent pre-transfer requirements in the case of a 
transfer to a non-member, non-compliance with which would 
be fatal to the gift. A common provision in articles of 
association is one giving the directors a right to refuse 
registration, and the position in such a case requires further 
consideration. 


What is the position when a donor has done everything in 
his power to make a gift of shares by transfer effectual but the 
company have power to refuse registration of the transfer ? 
Semble, if registration is refused, the gift fails, since the 
transfer has not operated to pass the legal estate and the 
court will not treat an ineffectual transfer as a declaration of 
trust, nor compel the perfection of an imperfect gift. In 
Re Fry, supra, however, it was propounded that, where the 
donor had done everything he could do to divest himself of 
his legal and equitable interest in shares in favour of the 
donee, even if he failed to succeed in his purpose so far as the 
legal title was concerned, he must be regarded as having 
passed to the donee his equitable interest in the shares. In 
support of this proposition the cases of Ellison v. Ellison 
(1802), 6 Ves. 656, and Donaldson v. Donaldson (1854), 
Kay 711, were referred to as establishing that in an assignment 
of an equitable interest in property the validity and effect of 
the assignment as between assignor and assignee is not 
affected by the absence of notice to the trustees in whom the 
property is vested, and Holt v. Heatherfield Trust [1942] 
2 K.B. 1 as establishing that in an absolute assignment 
of a debt the absence of notice to the debtor does not affect 
the efficacy of the transaction as between assignor and 
assignee—the basis of these and other cases can be summarised 
by saying that the rules governing (i) a legal assignment of 
a chose in action and (ii) an equitable assignment of a chose 
in action are different, and that an ineffectual legal assignment 
may nevertheless be an effectual equitable assignment. 
Unfortunately the circumstances of Re Fry were such that 
the argument failed on the ground that the donor had not 
done everything he could do to divest himself of his legal and 
equitable interest in the shares, and therefore the proposition 
put forward did not arise for decision by the court. 


In Re Rose, supra, the point under discussion came up for 
consideration, the circumstances being that the donor had 
done everything he could do to divest himself of the legal 
estate but had died before the directors of the company had 
given their consent to the registration of the transfer, and the 
consent was given and the transfer registered after his death. 
Unfortunately Jenkins, J., did not refer to the proposition 
raised in Re Fry, but decided that the gift had taken effect as 
an inter vivos gift on the narrower ground that, title having 
been perfected, albeit after the death of the donor, the gift 
took effect as from the first date upon which nothing remained 
to be done by the donor ; no indication was given as to what 
the position would have been if the directors had never given 
their consent to registration and the transfer had remained 
unregistered. If the proposition raised in Re Fry is correct, 
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the equitable interest in the shares had passed to the donee 
before the death of the donor, and it would follow, therefore, 
that from that time the donor held the shares in trust for the 
donee, and this notwithstanding that the donor intended to 
transfer the legal estate rather than to become a trustee. 
Such a position appears at first sight to conflict with the 
principle that in the case of a gift by transfer or conveyance 
a declaration of trust will not be implied since this is contrary 
to the intention of the donor as expressed by his attempt to 
divest himself of the legal estate ; it is submitted that this 
conflict is only apparent because a different intention can 
reasonably be imputed to a donor in a case where he knows 
that circumstances beyond his control may make a transfer 
of shares ineffectual and might well have intended that if this 
occurred he would hold the shares in trust for the donee, this 
being the only way in which he could give effect to his desire 
to make the gift. 

Summarising the position as regards a gift of shares by 
transfer, we find that— 

(a) where title is perfected, the gift takes effect as from 
the first date upon which nothing remains to be done by 
the donor to make the transfer effectual, and this is so 
notwithstanding that such date may be earlier than that 
on which title is perfected ; 

(6) where the donor has done everything he should do to 
make the transfer effectual but title is not perfected owing 
to circumstances beyond his control (e.g., refusal of registra- 
tion of the transfer), the position is not clear, but there is a 
good argument for saying that the gift has taken effect as 
regards the equitable interest ; 

(c) where the donor has not done everything he should do 
to make the transfer effectual, the gift fails. 

It is of interest to consider the position of an exempt 
private company in a case where a member makes a gift of 
shares by transfer. If (as will usually be the case) the transfer 
is executed before the donor has done everything else which 
he should do to make the transfer effectual, the company will 
cease to be an exempt private company, since, under para. 
2 (4) of the Seventh Schedule to the Companies Act, 1948, 
the donee is to be treated as the holder yet the gift has not at 
the time of execution of the transfer become effectual and 
therefore the beneficial interest in the shares remains in the 
donor. If at the time the transfer is executed the donor has 
done everything else which he should do to make the transfer 
effectual the position is not clear, since no definite conclusion 
has been reached above as to whether or not a gift of shares 
by transfer can as regards the equitable interest take effect 
before title is perfected. If it be correct that the equitable 
interest can pass to the donee, even though title is not 
perfected, the company will lose exemption if registration of 
the transfer is refused since para. 2 (4) ceases to apply and 
thus the donor is the holder and the donee has the equitable 
interest ; if the reverse be the case, the company has in any 
case lost exemption since para. 2 (4) applies and thus the 
donee is treated as the holder but the equitable interest 
remains in the donor until title is perfected. It follows that, 
where a gift of shares in an exempt private company is made 
by way of transfer, the company loses exemption unless 
(a) everything else required to be done by the donor is done 
prior to the execution of the transfer, (b) it is correct that the 
equitable interest passes to the donee before title is perfected, 
and (c) registration is not refused. 

J. W. M. 





OBITUARY 


Mr. B. V. LYNSKEY 
Mr. Bernard Vincent Lynskey, solicitor, of Liverpool and 
St. Helens, died on 30th September, aged 47. He was admitted 
in 1931 and was a brother of Mr. Justice Lynskey. 


Mr. T. R. JONES 
Mr. T. R. Jones, solicitor, of Bala, Corwen and Dolgelley, died 
on 13th October, aged 57. He was Clerk to the Magistrates at 


Bala and Corwen, County Coroner for Merioneth, Under-Sheritt 
for Merioneth, and Clerk of the Dolgelley and Towyn Area 
Assessment Committee. He was admitted in 1920. 


Mr. LESLIE MARCAN 
Mr. Leslie Marcan, B.A., senior partner of Messrs. Marcan 
and Dean, of London, S.W.1, died on 11th October, at the age 
of 70. He was admitted in 1906. 
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“FREE OF DUTY” PROVISIONS IN WILLS 


WitH the abolition of legacy duty and succession duty 
by the Finance Act, 1949, cases in which it will be necessary 
to provide specifically for the exoneration of a testamentary 
benefit from liability to death duty will naturally decrease, 
but the opinion I have heard expressed more than once 
recently, that only very special circumstances will now justify 
a direction that a legacy or an annuity is to be paid free of 
duty, seems to me to be over hasty. It must be remembered, 
firstly, that the new scales of the remaining duty, estate duty, 
rise very steeply, and this duty will be a very heavy charge 
on a small benefit in those cases where a testamentary benefit 
has to bear its own proportionate part of the total estate duty 
payable on the death of the deceased ; and secondly, that the 
cases in which estate duty is a charge on a testamentary 
benefit are more common than is often supposed. 

Estate duty on the free personal estate of the deceased 
situate in Great Britain (which includes leaseholds so situate) 
is a testamentary expense, and is payable according to the 
ordinary rules of administration ; e.g., a lapsed share of residue 
will bear it in exoneration of the other shares. But all other 
types of property are subject to a rateable charge for estate 
duty of an amount proportionate to the value of the property, 
and in these cases the estate duty payable in respect of the 
particular item in question is not a testamentary expense : 
it is borne by the beneficiary upon whom the property devolves. 
The- commonest examples in practice of property which is 
subject to a charge for its own proportion of the total estate 
duty payable are realty (excepting leaseholds), property of 
the deceased situate abroad, and property over which the 
deceased has a general power of appointment which he exercises 
by will. 

Forms of wills are so diverse and the vagaries of testators 
so multitudinous that one hesitates to generalise, but I 
think it ‘5 true to say that a direction that a legacy or a 
small annuity should be paid out of any specific property is 
uncommon, unless the benefit is postponed to a life interest 
in that property ; but if instructions are received to draw a 
gift in such a form the draftsman will not be doing his duty if 
he does not consider the position from the point of view of a 
possible charge for estate duty falling on the beneficiary, 
and point that position out to his client. Much more 
important from this point of view is the possible application 
to the circumstances of any case of the general rule that where 
estate duty is a charge on specific property, that charge is 
apportionable, so that a benefit payable out of a mixed fund 
consisting in part of the deceased’s free personal estate and in 
part of property which is charged with its own proportion of 
estate duty bears a rateable proportion of that duty, according 
to the proportions that the benefit bears to the mixed fund 
as a whole, and the constituent items of that property bear to 
each other. 

The common case for the application of this rule is a devise 
and bequest of the testator’s real and personal residuary estate 
upon trust for sale and conversion and a direction that legacies 
bequeathed by the will should be paid out of the proceeds of 
sale: so far as the legacies are payable out of the portion 
of the mixed fund attributable to the realty which in part 
comprised it, they are real estate and must bear their own 
estate duty, and a direction that testamentary expenses should 
be paid out of the fund makes no difference in this respect 
(Ke Spencer Cooper [1908] 1 Ch. 130). The applicability of this 
rule to the usual trust for sale and conversion was not affected 
by the Law of Property Act, 1925, for although s. 16 (1) of 
that Act made a personal representative accountable for all 
death duties leviable on the death of the deceased in respect 
of land, which devolves upon him by virtue of any statute 
(i.e., the Land Transfer Act, 1897) or otherwise, s. 16 (5) 
expressly provided that nothing in that part of the Act 
should affect the incidence of any death duties as between any 
persons beneficially interested in any property (see Re Previté 
(1931] 1 Ch. 447 and Re Owers [1941] Ch. 17). 


The application of this rule, it may be observed incidentally, 
can produce quite disproportionate trouble, as where a large 
fund of personalty is given together with a small amount of 
realty upon trust for sale, and the proceeds of sale then left 
to a residuary legatee subject only to the prior payment of 
legacies or annuities. In such a case the primary fund for the 
payment of the legacies or annuities is the undisposed of 
personalty, the law in this respect being unaffected by the 
passage of the Administration of Estates Act, 1925 (see 
Re Thompson {1936} Ch. 676), but if recourse has to be made 
to the undisposed of realty, an apportionment of estate duty 
must follow in the absence of a contrary direction. If the 
personalty is almost sufficient to answer the legacies or 
annuities the apportioned part of the estate duty charged on 
the realty may well be trifling; and in such a case a 
a direction that the legacies or annuities should be paid free 
of duty is well worth considering. 

But it will be the small benefit payable out of property 
wholly or partially charged with its own proportion of estate 
duty that will in the future, as in the past, need pointing out 
to a testator as particularly vulnerable to the ravages of duty. 
Up till now the expression “ free of duty ’’ has often been 
used to exempt such benefits from the various duties which 
have now been amalgamated to form one gigantic impost. 
Such directions were usually, I think, intended primarily 
to provide for the liberation of the gift from legacy duty, but 
if no duty was specified the effect, of course, extended to 
cover any liability to estate duty which might otherwise have 
burdened the gift. The disappearance of legacy duty has 
not made these words otiose, and the question whether a gift 
is to bear any share of estate duty which may otherwise attach 
to it by reason of the rule discussed above is one whicli is 
still well worthy of consideration. 

* * * * * 


A correspondent has raised a point in regard to s. 29 of the 
Finance Act, 1949, some observations on which appeared in 
this ‘‘ Diary ’’ recently (see p. 608, ante). It will be recalled 
that this section provides that an allowance is to be made in 
certain cases where legacy duty or succession duty has been 
paid in the past on the capital value of settled property. 
My correspondent suggests that where succession duty has 
been paid by a tenant for life the duty so paid does not qualify 
for the allowance provided for by s. 29*of the Act because 
the duty was not paid “on the capital value of the settled 
property ”’ (s. 29 (1) (a)), but on the value of his life interest 
calculated in accordance with the Succession Duty Act tables. 

I entirely agree with this interpretation of s. 29. The 
purpose of this provision is clear: legacy or succession duty 
was payable on the capital value of settled property in cases 
where there was a statutory commutation of duty which would 
otherwise have become payable in the future, i.e., in the 
common case of a fund limited to X after the life interest of 
his parent, duty which related to X’s absolute interest was 
payable immediately although that interest was not in 
possession at the time of payment. The revenue was thus 
in the position, as it were, of owing whoever paid duty on the 
capital value of the property an obligation not to exact 
further duty of the same nature on X coming into possession 
of his benefit. Now the Act of 1949 has merged legacy duty 
and succession duty into estate duty, which is payable at an 
increased rate which reflects the abolition of those duties ; 
and s. 29 provides for a continuance of the revenue’s obligation 
to make allowance for duty already paid. 

Duty paid on a limited interest is on quite a different 
footing : the duty so paid, whether accepted in one lump sum 
or by instalments, related to a single charge which had 
attached in respect of an interest in possession. There was no 
element of commutation or payment of duty referable to a 
future event in such a case, and s. 29 has, I consider, nothing 
to do with it. 

“ABC” 
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STANDARD RENT: EFFECT OF SUB-LETTING 


In the recent case of Edgware Estates Ltd. v. Coblentz (1949), 
93 Sor. J. 632, the court distinguished Glossop v. Ashley 
[1922] 1 K.B. 1; 65 Sox. J. 695 (C.A.), a decision which was 
of course binding upon it. Many of us would welcome some 
reconsideration of the older authority by the House of Lords, 
for it seems to be one of those hard cases which make bad 
law. 

The premises concerned in Glossop v. Ashley were a public- 
house, such being controlled at the time. Its owners had let 
it to a brewery company for five years in August, 1911, 
reserving a rent of £130 a year. Its rateable value was 
£24 16s. a year. In October, 1911, the company sub-let it 
to the defendant “ with a tie’’ as Scrutton, L.J., tersely put 
it. The rent under this sub-tenancy was originally £40 a 
year ; before 3rd August, 1914, it was reduced to £24 a year 
(and subsequently, though this does not appear to matter, 
to {15 a year). Before the head lease expired, the reversion 
vested in the plaintiffs by virtue of a mortgage; and they 
let the house to the defendant first at £15 a year and then ona 
quarterly tenancy at £30 a year. They gave notice to quit 
which expired at Midsummer, 1920, offering a new tenancy 
at {130 a year. The defendant dug his heels in and the 
most important issue in the action became that of the amount 
of the standard rent as defined by the Increase of Rent, etc., 
(Restrictions) Act, 1920, s. 12 (1) (a): “ the rent at which the 
dwelling-house was let on the 3rd August, 1914...” 


For on that date, as we have seen, the defendant was 
paying rent at £24 a year, while the plaintiffs’ predecessors in 
title were receiving a rent of £130 a year. The argument 
which they advanced was not an uncompromising one: it 
was contended that the Act contemplated the possibility of 
more than one standard rent, so that the position depended 
on whether the parties concerned on any particular occasion 
were freeholder and lessee, or mesne tenant and sub-tenant. 
The court, having considered inter alia the then provisions 
for increase of rent by reference to a percentage of an amount 
in which standard rent was a factor, felt obliged to reject 
this contention and choose between £130 and £24; and, the 
object of the legislation being to protect the tenant in 
occupation and allow him to remain in possession as long as 
he paid the rent he was paying in August, 1914, chose the 
latter. 

It may be that this case was not the hardest possible, for 
presumably the covenant to purchase all beer from the 
landlord, which of course explains the smallness of the rent, 
was repeated in the later sub-tenancy agreements and would 
be imported into the agreement converted into a direct 
tenancy when the mesne lease expired. So that, even if the 
plaintiffs were not producers of beer themselves, they would 
be able to exploit the provision by, say, granting a concurrent 
lease to a brewery concern. But the authority impliedly 
warrants the proposition that a protected tenant not restrained 
from alienation may, possibly out of pure spite, sub-let part 
of his house before giving up his own tenancy, reserving a 
small rent (but not overdoing it by making that rent less 
than two-thirds of the rateable value of the part), with the 
result that on the termination of the head tenancy the landlord 
finds himself a statutory reversioner of part of premises let 
at an uneconomic rent. While there has been no illustration 
of this in any report, Gidden v. Mills (1925] 2 K.B. 713 showed 
what might happen. The events reviewed in that case began 
with the grant of a sixty-year lease in 1865, the parcels being 
described as ground with a warehouse thereon. There were 
lessee’s covenants against additions, and against use for quite 
a variety of purposes: as chambers, as or for a school, 
madhouse, brothel, billiard room, shooting gallery, foundry, 
hospital, a shop for the sale of coals, tobacco, beer, cooked 
provisions, to mention a few of them. There was no covenant 
against alienation ; or at all events, none is mentioned. In 
1913 a sub-lease was granted for all but the rest of the term, 


advantage of his own wrong. 


repeating most of the restrictions but not that against use as 
chambers. Before then—no one knew exactly how or when— 
the premises had come to be used as a coachhouse and stable 
with living rooms on the upper floor which were occupied by 
the coachman. The new underlessee converted them into a 
garage plus living rooms, the latter having a separate entrance ; 
he kept his car in the garage; his chauffeur lived upstairs 
till a date in 1922 when he let the living accommodation to a 
sub-tenant who covenanted to use it as a private residence 
only. When underlease and head lease had expired, the 
freeholders let the whole of the premises to the plaintiff who, 
whether or not dissatisfied about the rent, claimed possession 
from the underlessee (the sub-tenant appears not to have 
been sued). It was held that while the plaintiff was entitled 
to the garage, the sub-tenant could not be turned out of his 
mews flat. A plausible argument that the breach of covenant 
ground for possession was available in view of the restriction 
on use as chambers in the old head lease was rejected, for 
while it was suggested that in 1865 ‘‘ chambers’’ meant 
residential flats it was pointed out that as there was a proviso 
for re-entry in that lease, strict construction was called for, 
and other prohibitions, namely, those concerning use as a 
madhouse or as a brothel, indicated that it was contemplated 
as permissible that people might live on the premises provided 
that they were neither mad nor habitually unchaste. 


In neither of the above cases, then, had there been a 
breach of any obligation of any tenancy; but, as regards 
claims for possession of part (when the whole is sub-let, 
para. (d) of Sched. I to the 1933 Act avails the landlord) as 
opposed to proceedings in which the amount of standard 
rent is in issue, there was an early decision in favour of 
landlords in Chapman v. Hughes (1923), 39 T.L.R. 260. The 
defendant in that case, a piano tuner and piano dealer, took 
part of a controlled house which was let to his landlord by an 
agreement restraining him from permitting it to be used for 
trade or business ; he did use it for the purposes of his trade 
or business ; and when the head tenancy came to an end by 
consent, the head landlord sued for possession and it was 
held that “‘ an obligation of the tenancy ’’ had been broken 
and that the plaintiff was entitled to succeed. 


Now, in Edgware Estates, Ltd. v. Coblentz, the question of 
rent has been dealt with. A house was let for twenty-one 
years in 1926, the rent being £300 a year, the tenant 
covenanting not td sub-let without consent. In 1934 the 
landlords consented to a sub-lease for one year at £225. The 
sub-tenant held over and in 1943 the head landlords accepted 
rent with knowledge of the breach, thus unwittingly giving 
the sub-tenant the advantage of the position subsequently 
determined by Norman v. Simpson [1946] K.B. 158 and the 
group of authorities which ensued. After the determination 
of the head lease, a summons was taken out by the sub- 
tenant’s widow to determine the amount of the standard 
rent. The county court judge, presumably in view of Glossop 
v. Ashley, made it £225 a year. 

The Court of Appeal reversed this decision, going straight 
to the words “ was let’’ in the definition of standard rent 
cited at the end of my second paragraph, and holding that 
these meant “let for the purposes of the Rent Restrictions 
Acts, and premises unlawfully sub-let were no more let for 
those purposes than furnished premises would be’’; while 
a waiver of forfeiture which occurred subsequent to the 
material date (in this case Ist September, 1939), which 
would make the sub-letting lawful, would not affect the 
standard rent position. The reasoning by which the sub- 
letting was compared to a letting together with furniture 
seems, it may be thought, a trifle strained ; but there is an 
old common law principle prohibiting anyone from taking 


R.B. 
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HERE AND THERE 


LORD CHANCELLOR AND THE CITY 

THE day of the opening ceremonies at the Law Courts, watched, 
it seems, very appreciatively by several members of the Bar of 
the United States, where the law goes about its business far more 
plainly and informally, coincided with a second ceremony for the 
Lord Chancellor, the conveying to the coming Lord Mayor of 
London of His Majesty’s gracious approval of his election. The 
serried ranks of the High Court sages steal the limelight so 
effectively that the prelude to the City’s New Year slips by more 
or less unobserved, even by the lawyers, although it has a strong 
legal flavour. So let’s have a look at it. The Lord Mayor-elect 
(this year Sir Frederick Rowland, a chartered accountant) pro- 
ceeded to the House of Lords attended by the Aldermen and the 
officers of the City. In the Prince’s Chamber the Lord Chancellor, 
robed and in full state with mace and embroidered purse, received 
him. Sir Gerald Dodson, the Recorder, made the presentation 
and Lord Jowitt expressed the King’s approval, remarking, in 
his address, that this was the fifth time that he had performed 
the ceremony. He was then handed a silver loving-cup adorned 
with white ribbon and lilies of the valley, while Sir Frederick 
received another. The Lord Chancellor pledged ‘‘ My Lord 
Mayor-elect.””. The Lord Mayor-elect pledged ‘‘My Lord 
Chancellor,’’ and so the ceremony ended. 


TOIL AFTER REST 
EveR since he first assumed the Great Seal, Lord Jowitt has, by 
universal agreement, looked every inch the Chancellor, and at 
the day’s ceremonials he bore himself as handsomely as ever, 
fortified and refreshed by Brazilian hospitality during the 
Vacation. The visit was first designed as a private affair until 
the Government of Brazil, getting wind of it, took over the 
duties of host, planning a round of engagements which included 
an address to the Senate, the inauguration of a new Law Institute, 
with lighter diversions by way of luncheons and race meetings. 
This holiday from austerity appears to have agreed well with 


the guest of honour and, in a glow of impartial geniality, one of 
his first public utterances on his return (I hope I do not 
misrepresent it) was to the effect ‘‘ may the best party win ”’ at 
the approaching election. It turns out that it is not approaching 
so fast as some expected. At a critical moment, the report of 
the unexpected return to England from America of the Attorney- 
General seemed to give support to the forecasts of an early 
dissolution, but it was not to be, and accordingly this Parliament 
and this Lord Chancellor will have to deal with the Justices of 
the Peace Bill, with the manifold regulations prepared by The Law 
Society under the Legal Aid Act and with the proposed reforms 
in High Court and county court procedure. 


THE LORDS’ APPEALS 
WITH so much to engross his attention, it is surmised that but 
little will be seen of Lord Jowitt in the hearing of appeals by 
the Lords and the Judicial Committee. That would mean more 
responsibility for Lord Porter and Lord Greene, since Lord Simon 
still apparently emphasises his constitutional objections to the 
Law Lords hearing appeals in the Appellate Committee by 
absenting himself from their deliberations. Certainly he is not 
participating in the Scottish appeals, the first to be taken in this 
term’s work. Driven from their temporary Chamber by the 
pile-driving operations beneath their windows, seeking refuge 
first in one Committee Room and then in another, the Law Lords 
started the session suffering the distraction of sounds as of men 
hewing boulders with a flint-axe just below their windows. This 
punctuation of arguments conducted in the legal terminology 
current north of Carter Bar must be particularly disturbing to 
those of them who were never members of the Faculty of 
Advocates. Still, the new House of Commons is now so far 
advanced—externally it is virtually complete—that the time 
may not be far distant when the dispossessed peers may return 
to the golden Gothic glories of their very own Chamber. 
RICHARD Roe. 


SOCIETIES 


The monthly meeting of the Board of Directors of the 
SOLiciITORS’ BENEVOLENT ASSOCIATION was held at The Law 
Society’s Hall, Chancery Lane, London, W.C.2, on Wednesday, 
the 5th October, 1949. 

A warm welcome was extended to Mr. T. Kingsley Curtis on 
his appointment to the Board in succession to his father, the late 
Mr. T. Smith Curtis. 

It was unanimously resolved to elect Mr. G. N. P. Crombie of 
York to the Board of Directors. 

The resignation of Mr. F. S. Stancliffe, Director in Manchester 
since 1934, was accepted with sincere regret. 

The Chairman reported with deep regret the death of Mr. S. J. 
Attenborough, a former Director, on the 22nd September, 1949. 
Mr. Attenborough served on the Board of Directors from 
October, 1935, to October, 1947. 

Fifty-three solicitors, nine from London and forty-four from 
the country, were admitted to membership of the Association. 

The Chairman reported that an immediate legacy to the 
Association of £500 had been received from the executors of the 
late Mr. T. Smith Curtis and that in certain circumstances further 
generous legacies had been bequeathed by him to the Association. 

A legacy of £250 has also been received from the executors of 
the late Mr. F. J. F. Curtis, a former Director of Leeds. 

Since the meeting of the Board of Directors on the 3rd August, 
1949, a sum of £57 18s. has been received in donations, including 
one of £10 from the Northamptonshire Law Society. 

A total of £4,137 was distributed in relief to forty-seven 
beneficiaries. Of this sum, £3,987 was for renewal of grants for 


a further period of twelve months and the balance of £150 was 
for special grants for convalescence, winter clothing, etc. 

Many grateful letters of thanks have been received from 
beneficiaries for the food parcels given by the New Zealand Law 


Society. 
All solicitors on the Roll for England and Wales are eligible 
for membership of the Association and are asked to write to the 


Secretary at 12, Clifford’s Inn, Fleet Street, London, E.C.4, for 
further information. The minimum annual subscription is /1 Is. 
—life membership subscription £10 10s. 


The opening meeting of the 1949/50 session of the UNirEp 
Law Society was held in the Gray’s Inn,Common Room at 
7.15 p.m. on 10th October, 1949, Following the discussion of 
business and points of law and practice, the House proceeded to 
debate the motion that ‘‘ The return of a Socialist Government 
in 1950 is the only practical solution for the wellbeing of this 
country.’’ It was proposed by Mr. B. Baker and opposed by 
Mr. S. E. Redfern. The motion was lost by twelve Votes to 
three. —— 

The Curist CHurcH LAW CLuB will hold its first post-war 
Annual Dinner on Thursday, 1st December, 1949, at the Savoy 
Hotel, Strand, W.C.2, at 7.15 p.m. 

To enable adequate arrangements to be made those wishing to 
attend should inform one of the Honorary Secretaries, namely, 
Mr. David H. Gardam, 67a, Ebury Street, Westminster, S.W.1 
(Tel. SLO. 3119), or Mr. B. M. Bonfield, Christ Church, Oxford, 
or Mr. J. W. Woollcombe, Christchurch, Oxford, as soon as possible. 





BOOKS RECEIVED 


Buckley on the Companies Acts. Twelfth Edition. By the Hon. 
D. B. Buckiey, M.B.E., M.A., Barrister-at-Law, a Bencher 
of Lincoln’s Inn. Assisted by NiGEL WARREN, B.A., of 
Lincoln’s Inn, Barrister-at-Law, and G. BRIAN PARKER, 
M.A., LL.B., of the Middle Temple, Barrister-at-Law. 
Consulting Editor: Crectt W. TuRNER, Barrister-at-Law, a 
Bencher of Lincoln’s Inn. 1949. pp. ccxxiii, 1,236 and 
(Index) 140. London: Butterworth & Co. (Publishers), Ltd. 
105s. net. 

The Profits Tax and Excess Profits Tax. Two detailed Synopses 
in Chart Form. Compiled by KENNETH MNEs, F.A.I.A., 
F.T.LI., and L. E. Feaver, A.S.A.A., F.C.1.S. 1949. London : 
Chas. H. Tolley & Co. 3s, net each. 


The Juridical Review. Vol.61, No. 2. August, 1949. Edinburgh : 
W. Green & Son, Ltd. 

National Insurance. By DouGLas Porter, M.A., of the Inner 
Temple and South-Eastern Circuit, Barrister-at-Law, and 
D. H. STANSFIELD, B.A., of Lincoln’s Inn and Western Circuit, 
Barrister-at-Law. Second Edition. 1949. pp. xix and (with 
Index) 553. London: Butterworth & Co. (Publishers), Ltd. 
30s. net. 

Current Legal Problems, 1949. Vol. 2. Edited by GEORGE 
W. KEETON and GEORG SCHWARZENBERGER, on behalf of 
The Faculty of Laws, University College, London. 1949, 
pp. ix and (with Index) 288. London: Stevens & Sons, Ltd. 
21s. net. 
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REVIEWS 


The Modern Law of Water Supply. By E. J. O. GARDINER, 
LL.B. (Lond.), Solicitor of the Supreme Court, Town Clerk 
and Clerk of the Peace, Andover. 1949. London: The 
Solicitors’ Law Stationery Society, Ltd. 100s. net. 

Mr. Gardiner’s work provides a full and most valuable 
commentary on the recent Acts which form the basis of the 
Law of Water Supply. The book follows the prevailing fashion 
which is an annotated Act rather than a straightforward account 
of the law and this arrangement is a suitable one where the 
basis of the law is to be found in Act of Parliament. It would, 
however, be a grave injustice to the depth of learning shown 
in the book to regard it merely as another annotated Act. This 
so often means to-day no more than endless repetitions of 
definitions with no help on points of difficulty. There is hardly 
any complex point where Mr. Gardiner’s book does not offer 
some help to the reader. Where authorities exist (and there 
are numerous cases on the old Waterworks Clauses Acts) 
Mr. Gardiner has set them out and attempted to point the 
reasoning behind the decision; where no authority exists he 
is not afraid to venture a personal opinion of his own and if 
assistance is to be obtained from statements made during the 
passage of the various Bills through Parliament or from the 
reports of the Central Advisory Water Committee, the reader’s 
attention is drawn to them. 

There is at the same time a painstaking attention to detail 
and much is provided in the way of notes which indicate the 
approach of an author well acquainted with practical problems 
on this branch of the law. We think that the book should find 
favour not only with solicitors but also with those laymen who 
find themselves called upon to advise on this branch of the law. 
Indeed, criticism might be made that for a lawyer some of the 
notes are fuller than should be necessary, for example, a note 
on the words “‘on summary conviction ’’ on p. 190, runs into 
two pages. On the other hand, in these busy days it is a pleasure 
to have a book which is complete in itself and which does not 
require endless references to other works. 

The general printing and lay-out are good and the index is 
adequate. The method of incorporating the Water Act of 1948, 
passed into law when the book was almost set up in type, is 
perfectly satisfactory. If a second edition is called for the 
reviewer hopes that the Rural Water Supplies and Sewerage 
Act, 1944, may receive a page or two to itself in view of its 
financial importance rather than being relegated to a note on 
a section. 


Altogether this is a formidable work with a wealth of 
information which one feels may be destined to become the 
standard text-book on water supply. 

The Local Government Act, 1948. By F. A. Amigs, B.A., 
F.C.1.S., F.R.V.A., of Gray’s Inn and the Northern Circuit, 
Barrister-at-Law. 1949. London: Butterworth & Co. 
(Publishers), Ltd. 25s. net. 


This book, which forms part of Butterworth’s Annotated 
Legislation Service, is the most comprehensive commentary on 
the Local Government Act, 1948, yet to appear. Its author 
is well qualified to deal with his subject, being a barrister and 
acquainted with valuation work, and having had _ practical 
experience as a clerk to an assessment committee. The notes 
on the sections are very full, and many cases relevant under the 
previous rating law are applied to the corresponding new provisions 
of the 1948 Act. The author has provided some useful tables 
and particular attention has been paid to the territorial application 
of the various parts of the Act. 

Apart from its financial side the Act made a number of miscel- 
laneous alterations to local government law, and these also are 
fully and competently annotated. The author has in fact done 
an immense amount of work in a very short space of time. His 
book can be particularly recommended to all concerned with 
local government finance, and to valuers for rating purposes. 


An Outline of the New Planning Law. By Dresmonp Heap, 
LL.M., L.M.T.P.I., Comptroller and City Solicitor to the 
Corporation of London. 1949. London: Sweet & Maxwell, 
Ltd. 15s. net. 

Supplement to Town and Country Planning Law. By 
JAMES KEKWICK, of Gray’s Inn and the South Eastern Circuit, 
Barrister-at-Law. 1949. London: Stevens & Sons, Ltd. 
25s. net. 


Town and Country Planning: the 1947 Act: 144 Questions 
and Answers. With a Foreword by The Rt. Hon. Lewis 
SILKIN, M.P., Minister of Town and Country Planning. 1949. 
London: H.M. Stationery Office. 6d. net. 

Encyclopedia of the Law of Planning, Compulsory Purchase 


and Compensation. [In two volumes. General Editor: 
E. J. Rimmer, B.Sc., A.M.Inst.C.E., Barrister-at-Law. 
Managing Editor: JoHN Burke,  Barrister-at-Law. 


Vol. I, Planning. By Dresmonp Heap, LL.M., L.M.T.P.L., 
Comptroller and City Solicitor to the Corporation of London, 
assisted by HaroLtp J. Brown, LL.M., Barrister-at-Law. 
1949. London: Sweet & Maxwell, Ltd. /6 16s. 6d. net 
for the two volumes. 


Here is a further collection of works on planning, each of a 
different nature. The object of Mr. Heap’s work is to outline not 
only the provisions of the 1947 Act but those as well of the 
various regulations and orders, and thus to present a complete 
outline picture of the new law. It is addressed generally to all 
who may be concerned with planning and, not least, to the 
private individual, for, as the author says in his preface, ultimately 
the only plan which people will enjoy is the one which, in effect, 
they make themselves, and that is why it is of first-rate 
importance that the private individual should understand as 
much as possible about the new planning law and its implications. 
Mr. Heap has ably succeeded in his task of outlining in a small 
compass a mass of intricate legislation. 

The supplement to Kekwick will be essential to users of the 
main work; it includes a noter-up and appendices containing 
the regulations and orders (with useful annotations) and a few 
circulars. 

The 144 Questions and Answers is a small booklet prepared 
by the Ministry of Town and Country Planning and the Central 
Office of Information. The Minister in a foreword gives as its 
particular object the making plain to the average citizen his rights, 
opportunities to object or appeal, and whether he is entitled to 
compensation ; it may, he writes, save a busy man or woman 
a visit to the local council or to a solicitor. The answers are 
not, of course, in many cases sufficiently detailed to satisfy a 
professional adviser but the booklet may be a help in supplying 
a quick answer and in checking any advice given ; it is certainly 
worth every penny of its sixpence. 

The Planning Volume of the Encyclopedia is, of course, a 
major work on the subject, for which Mr. Heap is primarily 
responsible. The main advantages to a reader in purchasing 
this work will be that— 

(a) he will have an annotated copy of the 1947 Act and 
certain allied Acts ; 

(b) he will have all the regulations and orders, ministerial 
circulars and information, and Central Land Board circulars, 
information and practice notes, with which he is concerned, 
together in one volume ; 

(c) the Encyclopedia, being a loose-leaf publication, can 
be kept readily up to date. 

Mr. Heap’s notes to the Act are both practical and accurate, 
though their layout takes a little getting used to. The note on 
the defect in s. 23 of the Act, though correct in itself, is rather 
misleading as it does not make it clear that, in practice, a planning 
authority must disregard the defect or else have their decision 
reversed on appeal; it is true the note refers to the Ministry’s 
circular 69 but it does not state that this is its effect. While it 
has been said above that the reader will have all the relevant 
regulations and other documents if he buys this work, this is 
not quite the case at present, as the important Bulletins of 
Selected Appeal Decisions are omitted, though it is observed 
from a note on p. 370 that they were evidently intended to be 
included ; perhaps they will follow with the supplementary 
service. Mr Heap in his preface describes the 1947 Act as 
Parliament’s last word on the subject ; while it may be the last 
word in one sense, it is certainly not in another, but it is to be 
hoped that the publishers are optimistic or rather, perhaps, 
pessimistic, in allowing for the insertion of nearly 200 pages 
of further statutes and slightly over 200 pages for rules and orders. 
However, if one thing is certain, it is that there will be further 
legislation, rules, orders and all the other types of documents, 
and the loose-leaf system for this fluctuating subject is fully 
justified. 

It is, of course, possible to acquire an annotated copy of the 
principal Act and copies of all the other documents more cheaply 
but the result will not be so satisfactory as this volume. 
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NOTES OF CASES 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


INCOME TAX: DEDUCTION: PURCHASE OF 
TOBACCO LEAVES 


Mohanlal Hargovind of Jubbulpore (A Firm) v. Income Tax 
Commissioner, Central Provinces and Berar, Nagpur 


Lord Greene, Lord Morton of Henryton and Sir John Beaumont 
28th July, 1949 
Appeal from the High Court at Nagpur. 


The appellant firm manufactured cigarettes made out of tendu 
leaves. The leaves were obtained under contracts with various 
owners of forests which provided in each case that the firm 
should pay a sum by instalments for the right to collect and 
remove tendu leaves from a prescribed area for a stipulated 
period. The firm entered into the contracts wholly and exclu- 
sively for the purposes of their business. They claimed that 
the sums payable under the contracts were deductible in com- 
puting their profits for income-tax purposes as being “‘expenditure 
(not being in the nature of capital expenditure...) ... 
expended . . . exclusively for the purpose of’’ the business 
(s. 10 (2) (xii) of the Indian Income Tax Act, 1922, as amended 
by the Act of 1933). All the income-tax tribunals before whom 
the matter came in India disallowed the claim. On a reference 
to it under s. 66 (1) of the Act of 1922 the High Court (Grille, C.J., 
and Sen, J.) affirmed those decisions, holding that the expenditure 
in question was capital and not revenue expenditure. The firm 
now appealed to His Majesty in Council. Cur. adv. vult. 

LoxbD GREENE, giving the judgment of the Board, said that the 
purpose of the contracts was to supply the firm with one of the 
raw materials of their business. The contracts granted no interest 
in land, and no interest in the trees or plants themselves. They 
simply gave the grantees the right to pick and carry away leaves, 
which, of course, implied the right to appropriate them as their 
own property. The short question was whether expenditure of 
that character, made in acquiring one of the raw materials of the 
firm’s manufacture, was capital expenditure within the meaning 
of the Act. There was no definition of that expression, and it 
must, in their (their lordships’) opinion, be construed in a business 
sense save in so far as there might be rules of construction 
applicable to it. They felt no doubt that in a business sense 
that expenditure was expenditure on revenue account and not 
on capital account just as much as if the tendu leaves had been 
bought in a shop. Under the contracts it was only the tendu 
leaves that were acquired: not the right to pick them or to go 
on to the land for the purpose. Those rights were merely ancillary 
to the real purpose of the contracts, and if not expressed would 
be implied by law in the sale of a growing crop. Cases relating 
to the purchase or leasing of mines, quarries, deposits of brick 
earth, land with standing timber, etc., relied on in the argument 
before the Board did not appear to be of assistance. Of the cases 
principally relied on by the High Court, Alianza Co. v. Bell 
[1906] A.C. 18, was clearly distinguishable, as also was Kauri 
Timber Co., Ltd. v. Commissioner of Taxes [1913} A.C. 771, for 
here the trees were not acquired, and nor were the leaves until 
the firm had reduced them into possession by picking them. 
Appeal allowed. 

APPEARANCES: Sir Roland Burrows, K.C., and Handoo 
(Hy. S. L. Polak & Co.); Tucker, K.C., and Subbarow (The 
Solicitor to the High Commissioner for India). 

{Reported by R. C. CatBurN, Esq., Barrister-at-Law.] 


COURT OF APPEAL 


RAILWAY RATING: TRANSITIONAL PERIOD 


R. v. St. Pancras Assessment Committee ; ex parte Railway 
Executive 


Tucker, Cohen and Singleton, L.JJ. 
Appeal from the Divisional Court. 


8th July, 1949 


Before 1941, Euston House, a building in London, was occupied 
by the London, Midland & Scottish Railway Co., and duly 
appeared in the St. Pancras valuation list as a railway heredita- 
ment. In 1941 the Crown requisitioned the building, remaining 
in occupation until it vacated it in June, 1947. Thereafter it was 
and remained in the occupation of the company or their successors, 
the Railway Executive. In the supplemental valuation list for 
1946 it was shown as in the occupation of the Ministries concerned 
and as exempt from rates or contributions in lieu of rates. On 
5th April, 1948, the rating authority made a provisional list in 
which they inserted the Executive as the occupiers, with specified 
gross and rateable values. On 1st April, 1948, Pt. V of the Local 


Government Act, 1948, came into force. By s. 85, which is in 
that part, ‘‘ (1) . . . no premises which are or form part of . . 
(a) a railway ... hereditament . . . shall be lable to be rated 
or be included in any valuation list.’’ In view of that provision, 
the Executive objected to the inclusion of the building in the 
provisional list of 1948. The assessment committee overruled 
the objection, and the Executive’s appeal to the Divisional Court 
was allowed. The assessment committee appealed, relying on 
s. 89 (5), whereby “ . no alteration shall be made in any 
valuation list . . . (b) for the purpose of securing that any other 
hereditament [than one deemed under subs. (3) to be a railway 
or canal hereditament] . . . is treated as or as part of a railway 
or canal hereditament until the provisions of Pt. III of this Act 
relating to the alteration of valuation lists by means of proposals 

. . have come into force.’”’ It was eventually declared (5.1. 
1949 No. 434) that Pt. III should come into force on Ist February, 
1950. By 1st April, 1948, the railway valuation roll for the 
fourth quinquennial period under the Railways (Valuation for 
Rating) Act, 1930, had not been completed in all areas. In 
areas where it had been completed consequential entries had been 
made in the valuation lists. The relevant provisions of the Act 
of 1930 were repealed on Ist April, 1948, by the Act of 1948, 
and accordingly s. 89 (2) of the latter provided that parts of the 
roll which had been completed by that date should be deemed 
never to have come into force, and the consequential alterations 
in valuation lists never to have been made. ‘Thus, if the part of 
the roll applicable to Euston House had been completed, the roll 
would have been deemed never to have come into force and any 
consequential alteration in the valuation list never to have been 
made, in which event the Ministries would still have stood entered 
as the occupiers. The assessment committee contended, in 
justification of their overruling of the Executive’s objection, that 
the supplemental valuation list of 1946 was properly corrected in 
1948 by deletion of the Crown as occupier ; that to omit Euston 
House from the provisional list of 1948 would, in effect, have 
been to treat it as a railway hereditament in contravention of 
s. 89 (5) (b) ; and that s. 89 (5) therefore impliedly authorised the 
assessment committee in the transitional period to Ist February, 
1950, to treat the building as rateable in the list, and the 
Executive as its rateable occupiers. (Cur. adv. vult.) 

Tucker, L.J., said that, having regard to the opening words 
of s. 85 (1), ‘“‘ save as is otherwise provided in this part [V) of this 
Act,” and to the general scheme of Pt. V, s. 89 (5) afforded no 
justification for the inclusion of the building in the provisional 
list; and that, as there was no other provision in the Act 
qualifying the general immunity conferred on railway heredita- 
ments by s. 85 (1), the Executive’s objection to the inclusion in 
the provisional list was valid. For since, if the railway valuation 
roll had been completed in respect of the building, and the 
consequential alteration in the valuation list had been made, the 
effect of that completion and alteration would have been cancelled 
by the operation of s. 89 (2), so that the Ministries would still 
have appeared as the occupiers, it was impossible to suppose that 
there could be a different result, and the Executive be rendered 
rateable, merely because the valuation roll had in fact not been 
completed in respect of the building. : 

COHEN and SINGLETON, L.JJ., read concurring judgments. 

APPEARANCES: owe, K.C., and Squibb (The Town Clerk, 
St. Pancras); Harold Williams, K.C., and Pearson, W.C. 
(R. P. Humphrys). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


INCOME TAX: SUMS PAID FOR SETTLOR 
Potts’ Executors v. Inland Revenue Commissioners 


Sir Raymond Evershed, M.R., Somervell and Denning, L.JJ. 
26th July, 1949 

Appeal from Singleton, J. 

A settlor owned the entire share capital of a company. In 
1929 he settled £150,000 on his infant grandchildren. Shortly 
afterwards the trustees of the settlement applied the fund in 
buying from the settlor the entire share capital of the company, 
save one share. The company was admitted to be “a body 
corporate connected with the settlement ’’ within the meaning of 
s. 40 (3) of the Finance Act, 1938. In the years ending 5th April, 
1940 and 1941, the company paid various sums for the settlor at 
his request. The Inland Revenue Commissioners assessed him 
to sur-tax in the sums of £50,583 and £5,470 in respect of those 
payments. For many years before the settlement the company 
had made numerous payments for the settlor, including payments 
to charities and of income tax and sur-tax. At the end of the 
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second of the two years in question the settlor had a debit balance 
of £32,570 with the company, which he discharged by cheque on 
23rd December, 1940. By s. 40 (1) of the Finance Act, 1938, 
“any capital sum paid directly or indirectly ... by the trustees 
of a settlement... to the settlor shall’ be treated as the settlor’s 
income, and by subs. (3) that provision applies also to payments 
to a settlor by a ‘‘ body corporate connected with the settlement.” 
3y s. 40 (5) “‘...‘ capital sum ’ means (i) any sum paid by way of 
loan or repayment of a loan...’’ Singleton, J., held that the 
sums in question were not capital sums paid to the settlor 
within the meaning of that section. The Crown appealed. 

(Cur. adv, vult.) 

Sir RAYMOND EVEKSHED, M.R., said that the words “ paid 
to the settlor ’’ in s. 40 (3) must, on a fair interpretation, include 
payments to him both direct and indirect. According to the ordinary 
use of language no less than within the meaning of the section, 
these sums had been “ paid by way of loan directly or indirectly 
to the settlor.’”” In such a context no weight could be attached 
to the old distinction reflected in the old forms of pleading between 
money lent and money paid by request. The company had acted 
for practical purposes as bankers of the settlor. In the ordinary 
case of banker and customer, where the former gave credit to 
the latter by meeting the cheques from time to time drawn by the 
customer upon the banker, the resulting overdraft was always 
regarded as money lent by the banker to the customer 
(Cuthbert v. Robarts, Lubbock & Co. {1909} 2 Ch. 226, per Cozens 
Hardy, L.J.).. Thus, the various payments made by the company 
throughout the period in question ought fairly tc be regarded as 
money paid directly or indirectly by way of loan to the settlor 
within the meaning of the section. 

SOMERVELL and DENNING, L.JJ., agreed. 
Leave to appeal to the House of Lords. 

APPEARANCES : Pennycuick, K.C., and Hills (Solicitor of Inland 
Revenue); Grant, K.C., Heyworth Talbot, K.C., and Desmond 
Miller (Allen & Overy). 

(Reported by R. C. CatBurn, Esq., Barrister-at-Law.] 


Appeal allowed. 


HUSBAND’S ASSESSMENT ON SUMS 
APPORTIONED TO WIFE 


Latilla and Others v. Inland Revenue Commissioners 
Tucker, Singleton and Jenkins, L.JJ. 27th July, 1949 


Appeals from Atkinson, J. 


SUR-TAX: 


The appeals raised the question whether a husband was liable 
to be assessed and charged to sur-tax in respect of a sum which 
had been apportioned to his wife by the Income Tax Special 
Commissioners under s. 21 (1) of the Finance Act, 1922, as 
representing her interest in a company controlled by five or fewer 
people which in the opinion of the Commissioners had not 
distributed a reasonable part of its income and with regard to 
which they had made a direction under the above-mentioned 
section that its actual income was to be deemed for sur-tax 
purposes to be the income of its members. Under those 
provisions the appellant in the first appeal was on Ist March, 
1943, assessed to sur-tax in the sum of £285,996 in respect of the 
year 1936-37, being the sum apportioned to his wife in respect 
of her interest as a member of a company called F.P.H. Finance 
Trust, Ltd. The facts in the other two appeals were similar. 
Atkinson, J., affirming the Special Commissioners, upheld the 
assessments, and the assessees now appealed. 

TuckER, L.J., said that the point was a short one. On the 
one hand, there was the well-recognised principle of income-tax 
law based on r. 16 of the General Rules applicable to all Schedules 
to the Income Tax Act, 1918, that a husband was liable to be 
assessed and charged to tax in repect of the income of his wife 
living with him. On the other hand, s. 21 of the Finance Act, 
1922, as amended by the Finance Act, 1927, though, no doubt, 
designed to prevent loss of super-tax revenue due to the formation 
of small private companies which did not distribute their profits 
in dividends, was deliberately framed so as to make the tax 
recoverable from the company and not from the individual 
members of the company, though the individual members were 
given an option whereby they could elect to pay instead of the 
company. It was not till the Finance Act of 1936 that the tax 
in such cases became recoverable from the member, and it was 
contended that that provision in the Act of 1936 could not be 
used so as to give a different meaning to the language of s. 21 of 
the Act of 1922 which was clearly designed to put the liability on 
the company and consequently to render r. 16 inapplicable, save 
for the purpose of aggregation of income so as to ascertain the 
rate of tax chargeable against the company. The Crown argued 
that the concluding words of s. 21 (1) (i) of the Act of 1922 were 
inapplicable to a married woman living with her husband, as she 


THE SOLICITORS 


JOURNAL October 22, 1949 


was not required to make a return of her total income, and 
consequently double taxation would result where there had been 
an actual distribution to a married woman member. Further- 
more, emphasis was laid on the words “‘ be deemed to be the 
income of the members,’”’ which, it was said, resulted in the 
income’s being deemed to be that of the husband where the member 
was his wife living with him. But the Crown had to admit that 
the husband could not be charged until the Act of 1936. In 
those circumstances it could not derive much support from the 
words ‘‘ shall be deemed to be the income of the members,” 
which simply resulted in the apportioned sums’ being deemed 
to be the income of the member—including married-women 
members living with their husbands—as a step in the process of 
rendering the tax recoverable from the company. Section 21 (1) 
appeared in its ordinary and natural meaning to be applicable to 
any member of the company, including a married woman living 
with her husband, whereas the Crown was compelled to read 
into the subsection, after the words ‘‘ that member ”’ in the last 
line of para. (i), the words “‘ or by her husband in the case of a 
member who is a married woman living with her husband.” 
Similar readings must be applied to subss. (2) and (3). He (his 
lordship) felt unable to read into those subsections the words 
necessary to support the Crown’s construction, having regard to 
the fact that the whole section was designed merely as machinery 
for charging the company and not as part of the ordinary 
procedure of assessing and charging an individual. Section 21 
was of a penal character, and to interpret it as imposing on a 
husband a liability to pay sur-tax by reason of non-distribution 
of profits of a company of which he was not a member and of the 
profits of which he had no right to any share, and from which his 
wife might in fact have received nothing, would require very clear 
words. By way of contrast, the Legislature in s. 38 (1) (a) of the 
Finance Act, 1938, made express reference to the wife or husband 
of a settlor, while by s. 15 (6) (a) of the Finance Act, 1939, 
references in that section to a person were in the case of an 
individual to be deemed to include the wife or husband of the 
individual. The appeal should be allowed. 

SINGLETON and JENKINS, L.JJ., agreed. Appeal allowed. 

APPEARANCES : Donovan, K.C., and Graham-Dixon (Churchill, 
Clapham & Co.) ; Sir Frank Soskice, K.C. (S.-G.), J. H. Stamp 
and Hills (Solicitor of Inland Revenue). 

(Reported by R. C. CaLsurn, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 


WORKMEN’S COMPENSATION : ALTERNATIVE 
REMEDIES 
Day v. Furnival & Co. Ltd. and Another 


Devlin, J. 27th July, 1949 


“a 


Action. 

The plaintiff, a workman, was injured through the negligence 
of the second defendant, a fellow employee. He sued both his 
employers and the fellow workman for damages for his injuries. 
The defendant employers set up the defence of common employ- 
ment, which was negatived, and the defendant workman pleaded 
that, as the plaintiff workman had accepted some payments of 
workmen’s compensation (made because it was not disputed 
that the accident arose out of and in the course of the plaintiff 
workman’s employment), the plaintiff workman was debarred 
by s. 30 (1) of the Workmen’s Compensation Act, 1925, from 
suing him. By that subsection ‘‘ Where the injury for which 
compensation is payable under this Act . was caused under 
circumstances creating a legal liability in some person other than 
the employer to pay damages in respect thereof—(1) the workman 
may take proceedings both against that person to recover 
damages and against any person liable to pay compensation under 
this Act . . . but shall not be entitled to recover both damages 
and compensation . (Cur. adv. vullt.) 

DeEvLIN, J., reading his judgment, said that he rejected the 
plaintiff's first contention that the payments made to the plaintiff 
workman by the employers were not workmen’s compensation 
because, at the time when they were made, the workman had 
not yet exercised his option to claim at common law instead of 
under the Act of 1925. The workman’s knowledge or ignorance 
of the consequences of his acceptance of compensation could not 
determine the character of the payments, though such ignorance 
might prevent acceptance of the payments from having certain 
consequences unfavourable to him. Next, s. 30 could not be 
construed as the plaintiff contended, i.e., as being intended simply 
to prevent a double recovery by the workman of damages and 
compensation and as at no stage requiring him to exercise an 
option between the two alternative remedies: a mere pro- 
vision that a workman should not recover in all more than 
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the greater of two sums could have been clearly expressed, 
which was not the case. The plaintiff was however entitled to 
maintain his action on the ground that the obligation to choose 
between his remedies did not, in his (his lordship’s) opinion, 
confront the workman until he had “ recovered ’’ compensation. 
Recovered, on the true construction of+s. 301, in his opinion 
meant recovered in whole. Accordingly, the recovery of 
some payments of compensation did not bar the action. It 
must, therefore, succeed against the defendant workman as 
well as against the defendant employers. Page v. Burtwell 

1908) 2 K.B. 758 and Woodcock v. London & North Western 
Railway Co. [1913) 3 K.B. 139, were distinguishable because 
each workman there had exhausted the one remedy before 
embarking on the other. The present decision was inconsistent 
with Aldin v. Stewart (1916), 9 B.W.C.C. 418, and Reid v. 
Stevenston (J. and B.) (1928), 21 B.W.C.C. 576, both Scottish 
cases, but that did not deter him (his lordship) in view of the 
applicability of Young v. Bristol Acroplane Co., Ltd. |1946 
A.C. 163. Judgment for the plaintiff. 

APPEARANCES: Laski, K.C., and Sieve (J. H. Milner & Sou, 
for Leshe M. Lever & Co., Manchester); Nield, WK.C., and 
T. M. Backhouse (George Oates & Co., Manchester); Gerrard, 
K.C., and John Stephenson (L. Bingham & Co., for James 
Chapman & Co., Manchester). 

{Reported by R. C. CaLsurn, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY 
POOR PERSONS: SECURITY FOR COSTS 
Peters v. Peters 
Pilcher, J. 22nd July, 1949 

Summons (adjourned into court). 

A husband petitioner for divorce and his wife were both poor 
persons. The wife applied to the registrar for an order for ten 
guineas as security for her costs. This sum was made up of The 
Law Society’s fee, £3 3s.; counsel’s fee for a defended case, 
{3 3s.; and anticipated out-of-pocket expenses in respect of 
witnesses, etc., {4 4s. The registrar ordered the husband to 
vive security for seven guineas, taking the view that the three 
guineas which The Law Society charged in respect of their services 
in such a ca e should not be taken into account in estimating the 
sums for which the husband should give security. The wife 
appealed, contending that the registrar ought to have made an 


SURVEY OF 


STATUTORY INSTRUMENTS 


Agricultural Wages Board Kegulations, 1949. (S.I. 1949 
No. 1884.) 
\gricultural Wages Committees Regulations, 1949. (S.I, 1949 


No. 1885.) 
Angus Fire Area Administration Scheme, 1949, Order, 1949. 
(S.I. 1949 No. 1864 (S.124).) 


Biscuits (Charges) (Amendment) Order, 1949. (S.I. 1949 
No. 1870.) 
Bridlington Corporation Water Order, 1949. (5.1. 1949 


No. 1879.) 

Compulsory Purchase of Land (Scotland) 
(S.[. 1949 No. 1888 (S.126).) 

Federated Superannuation System for Universities (Temporary 
Service) Regulations, 1949, (S.I. 1949 No. 1890.) 

lederated Superannuation System for Universities (War Service) 
Kegulations, 1949. (S.1. 1949 No. 1891.) 


Kegulations, 1949, 


Flour Confectionery (Amendment) Order, 1949. (S.I. 1949 
No, 1868.) 
Food (Points Rationing) (Amendment No. 8) Order, 1949. 


(S.1. 1949 No. 1876.) 
Food Rationing (General Licence No. 2) Order, 1949. 
No. 1871.) 
Hampshire River Board Area Order, 1949. 


(S.1. 1949 


(S.I. 1949 No. 1880.) 


Mr. Frank Doveton Bazett, M.C., solicitor, of Newbury, was 
recently made an honorary freeman of his native borough, 
Newbury, in recognition of his outstanding services to the 
community, particularly as a member of Newbury Town Council 
for upwards of thirty-six years. 
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order for the whole sum of ten guineas which she claimed to be 
the amount of her probable costs. The husband also appealed, 
contending that seven guineas was too much and that the 
registrar should have taken the estimated costs of the wife at 
ten guineas less the £5 which she had paid to the Poor Persons 
Committee by way of deposit and which that committee had in 
their turn deposited with the cashier of The Law Society towards 
out-of-pocket expenses generally in connection with the case. 
The court was informed that no step towards investigating the 
merits of a case was taken until the 45 was deposited ; that the 
committee handed over the 45 to the cashier of The Law Society 
and not to its appropriate department; and that that sum 
remained with the cashier, who did not hand out any sum at all 
to the department concerned until a case was actually 
concluded. 

PILCHER, J., said that, where a wite, as here, had actually 
handed over in effect to the conducting solicitor a sum to be 
devoted to covering her costs, then, should she subsequently 
make an application for security for costs, any sum so paid by 
her should be deducted from whatever the proper sum might be 
in respect of which she would otherwise have been entitled to 
ask for security. Smith v. Smith (1920) P. 206 showed that a 
wife was nowadays granted security for costs for the protection 
of the solicitor conducting her case. Here The Law Society 
had in their hands £5. The wife estimated her costs at ten 
guineas. The appropriate method of procedure would therefore 
be to subtract the 45 from the ten guineas and to order the 
husband to pay the balance, namely £5 10s. In certain cases 
the Services Divorce Department of The Law Society asked the 
Poor Persons Committee to obtain a further deposit in respect 
of additional disbursements, some of which might not be entirely 
recoverable on taxation. Where it appeared that one of the 
matters in respect of which the wife was asking for security was 
such an irrecoverable item, it might be proper for the registrar 
to take that into account; but that did not arise here. The 
registrar here had clearly deducted from the ten guineas which 
the wife claimed the sum of three guineas which he not unnaturally 
thought that the Poor Persons Committee had handed over to 
the Services Divorce Department of The Law Society, whereas 
in fact the wife’s deposit with the committee had been handed to 
the cashier of The Law Society. Both appeals would be allowed 
and security ordered in the sum of £5 10s. Appeals allowed. 

APPEARANCES: Bayne-Powell (Seton Pollock) ; Locker (Lau 
Society, Services Divorce Department). 

[Reported by R. C. CaLBurn, Esq., Barrister-at-Law.} 


THE WEEK 


Milk (Non-Priority Allowance) (No. 5) Order, 1949. (5.1. 1949 
No. 1869.) 

Perambulator and Invalid Carriage Wages Council (Great Britain) 
(Constitution) Order, 1949, (5.1. 1949 Not 1883.) 

Retention of Pipe under Highway (Oxfordshire) (No. 3) Order, 
1949, (S.I. 1949 No. 1863.) 

Sheriff Courts (County of Ross and Cromarty) Order, 
(S.I. 1949 No, 1882 ($.125).) 

Soap (Licensing of Manufacturers and Rationing) (Amendment 
No. 2) Order. (S.1. 1949 No. 1872.) 

Somerset River Board Area Order, 1949, (5.1. 


1949, 


1949 No. 15351.) 


Stirling-Callander-Crianlarich }runk Road (Portnellan and East 
of Inverardran Diversions) Order, 1949. (S.I. 1949 No. 1878.) 


Taunton-Barnstaple-Bude-Fraddon Trunk Koad (Taunton One- 
Way Streets) Order, 1949. (5.1. 1949 No, 1877.) 

Training of Teachers Amending Grant Kegulations No. 2, 1949. 
(S.1. 1949 No. 1889.) 

War Pensions (Mercantile Marine) Scheme, 1949. (S.1. 1949 
No. 1852.) 

Women’s and Maids’ Nylon Hose (Maximum Prices) Order, 1949. 
(S.I. 1949 No. 1862.) 

Yarn and Cloth (Wool and Animal Vibre) (Maximum Prices and 
Charges) (Amendment No, 3) Order, 1949, (S.I. 1949 No, 1822.) 


Mr. Rupert Lewis, solicitor, of Swansea and Gowerton, is still 
in practice at the age of 87. He was articled to Mr. J. Allon Tucker, 
of Bath, who as reported at p. 634, aife, 1s himself still in practice 
at the age of 94. Mr. Lewis, who was president of the Swansea 
and District Law Society in 1944, was admitted in 1887. 
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NOTES AND NEWS 


Honours and Appointments 

The Board of Trade have appointed Mr. ALFRED JOSEPH 
KoGERS and Mr. WILLIAM COLLEY, official receiver and assistant 
official receiver respectively, for the bankruptcy districts of the 
county courts of Nottingham, Derby and Long Eaton, Chesterfield, 
Burton-on-Trent, Lincoln and Horncastle, and Boston, to be 
also official receiver and assistant official receiver respectively 
for the bankruptcy district of the county court of Leicester, with 
effect from Ist October, 1949. 

Mr. T. S. JEWweLs, deputy town clerk of Yeovil, has been 
appointed town clerk in succession to Col. H. C. C. Batten. 

Mr. Emyk CurriE JONES, LL.B., has been appointed assistant 
prosecuting solicitor to the City of Cardiff. 

Mr. F. P. LAKE SYDENHAM has been appointed town clerk of 
Dorchester in succession to Mr. J. Adrian Hands. 

Mr. SAMUEL WIDbDICOMBE, Clerk to the Newbury Borough and 
County Justices and formerly town clerk of Newbury, has been 
appointed coroner of the Borough of Newbury. 

Personal Notes 

To celebrate the completion of fifty years’ service by Mr. Albert 
Ik. Sawford with Messrs. Barnes and Lanham, solicitors, of 
Brackley, presentations have been made to him. He received a 
cheque from the firm, and an inscribed silver tea tray from the 
relatives of the late Mr. Charles Bb. Barnes. Mr. Sawford entered 
the office of the late Mr. Barnes in August, 1899, and has been 
at the same desk there without a break until the present time. 
He is now managing clerk of the firm. 

Mr. K. Rufte Thomas, clerk to the Maidenhead magistrates, 
has been elected to the committee of the Maidenhead District 
Farming Club, 


Miscellaneous 

At The Law Society Honours Examination in June this year, 
Mr. Michael Anthony Unsworth, LL.B., and Mr. Anthony 
Gerard Brown were placed in the First Class. Mr. Unsworth 
was awarded the Clement’s Inn Prize and Mr. Brown the Daniel 
Keardon Prize. Seventeen candidates obtained Second Class 
Honours and fourteen Third Class Honours. One hundred and 
fifteen candidates gave notice for examination. 

The Kennington College of Commerce and Law Consultative 
Committee are holding an At Home on 10th November. Guests 
of honour to be received by Lord Porter, the Master of the Rolls, 
Lord Justice Jenkins and Mr. Justice Hilbery are: Mr. Justice 
Slade, Mr. J. P. Eddy, K.C., and Professor Sir Perey Winfield, K.C. 

The Mansfield Law Club of the City of London College Students’ 
Union will hold meetings on alternate Thursdays, starting on 
20th October at 6 p.m. in Room 1 at the City of London College, 
Moorgate, E.C.2.. A number of interesting lectures have been 
arranged and visitors are welcome at all meetings. 

Two well-known and old-established firms of solicitors in 
Preston have been amalgamated. They are those of Messrs. 
Rk. and W. Ascroft and Messrs. Wilson, Wright and Wilsons. 
This news serves as a reminder that the firm of R. and W. Ascroft 
was founded in 1828 by the late Mr. Robert Ascroft, who occupied 
the then part-time position of town Clerk of Preston from 1852 
to 1875. His son, the late Sir William Ascroft, became a partner 
in the firm, and later carried on the business with his two sons, the 
late Mr. Robert Walker Ascroft and the present Sir William 
Ascroft. Mr. Robert died in 1917, and Sir William retired from 
practice in 1942. Since that date the firm was carried on by the 
late Mr. Herbert Rawcliffe and Mr. J. A. Musgrave. 

The firm of Wilson, Wright and Wilsons has been carried on 
since 1772, and for a long time the partners have included members 
of the Wilson family. For many years the firm have acted as 
Under Sheriffs of Lancashire and Keepers of the Seal. The two 
businesses, it is announced, will be continued at their present 
offices by Mr. Geoffrey Wright (Under Sheriff of Lancashire), 
Mr. John Wilson and Mr. Eden Wilson. 


THE SOLICITORS’ LAW STATIONERY SOCIETY, LTD. 
The directors of The Solicitors’ Law Stationery Society, Ltd., 
have paid an interim dividend of 4 per cent., less income tax, in 
respect of the year ending 31st December, 1949, 
Mr. 1). L. Pollock, a partner in the firm of Messrs. Freshfields, 
1 Bank Buildings, Princes Street, E.C.2, has been elected a 
director of the Society. 


CHANGES IN EXCHANGE RATES: EFFECT 


ON IMPORT LICENSING 

The Board of Trade issued the following announcement on 
14th October : 

1. Asaresult of recent changes in certain rates of exchange, 
some import licences, expressed in terms of a sterling value, will 
not be sufficient to cover the full quantity of goods to which they 
were originally intended to relate. 

2. Arrangements have now been made to enable importers 
to meet their foreign currency commitments in respect of com- 
mercial contracts entered into on a foreign currency basis for the 
import of goods under valid import licences issued before 5th 
October, 1949. The effect of these arrangements is that 
authorised banks may approve applications for foreign currency 
to the full amount of currency contracts, so long as they are 
satisfied that the foreign currency applied for does not exceed 
the outstanding value of the relative import licence, converted 
at the rate of exchange ruling on 17th September, 1949. 

3. It has also been arranged that H.M. Customs and Excise 
will charge against import licences issued before 5th October, 
1949, the sterling equivalent of currency invoices, calculated at 
the rate of exchange ruling on 17th September, 1949. [For 
duty purposes the current rate of exchange will of course apply.) 
Where consignments have been cleared by Customs since 17th 
September, 1949, and the sterling value calculated at the new rate 
has been set against the import licence, the importer should 
approach H.M, Customs and Excise for an adjustment of the 
figures. ; 

4. It is emphasised that these special arrangements relate 
only to cases where the sterling cost of imports is increased because 
contracts have been placed in terms of foreign currency. The 
banks will not allow excess payments in the case of sterling 
contracts (even if there is an exchange variation clause), nor will 
H.M. Customs and Excise make any adjustments in the case of 
goods invoiced in sterling. 

5. Any import problems arising out of variations in the rate 
of exchange, which are not covered by the foregoing arrangements, 
should be addressed to Import Licensing Department as 
under-noted : 

Machinery Imports 

Queries to be addressed to Import Licensing Department, 

91 Victoria Street, S.W.1. 

Imports of other Types of Goods 

Queries to be addressed to Import Licensing Department, 
Rkomney House, Tufton Street, 5.W.1. 


RECENT 


SOLICITORS ACTS, 1932 to 1941 

rhe Disciplinary Committee constituted under the Solicitors 
Acts made the following order on 6th October : that the name of 
WILLIAM FRANK TREHARNE JAMes, of 20 Church Street, Merthyr 
Tydfil, Glamorgan, be struck off the Koll of Solicitors and that 
he do pay to the applicant his costs of and incidental to the 
application and inquiry. 

An order was also made by the Committee on 7th October 
that the application of RALPH MaLtcoLm MacDonaLp KING, of 
the Legal Department, Hargeisa, British Somaliland Protectorate, 
that his name might be removed from the Roll of Solicitors at 
his own instance on the ground that he had been granted a Legal 
Probationership by the Colonial Office to enable him to seek 
Call to the Bar, be acceded to. 

Wills and Bequests 

Mr. Montague Bender, solicitor, of St. Johns Wood, N.W., 
left £183,119. 

Mr. Walter Horton, solicitor, of Minehead, left £53,992. 
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